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ABATEMENT.—See Action, 11. 


ACCOUNT. 


1. Proof of.—An account is not self-proving ; and its mere production by 
the plaintiff, without any evidence tending to prove its correctness, does 
not entitle him to a verdict.—Crarford v. McLeod, 240. 

2. Accounts of tax-cullector, as stated by auditor.—When the accounts of a tax- 
collector have been audited and stated by the State auditor, the settle- 
ment is placed on the footing of an account stated, and is prima facie 
correct, and the auditor can not change its character by corrections sub- 
sequently made on the books of his office ; but it is only prima facie cor- 
rect, and neither party is precluded by it from proving errors and mis- 
takes in the account as stated.—Stale v. Brewer, 287. 

3. Auditor's power to re-state accounts audited by his predecessor.—As to the 
power of the State auditor to re-state accounts which have been aud- 
ited and stated by his predecessor in office, the court adheres to the 
decision announced in the case of Weaver v. Brewer, 61 Ala. 318.—Jb. 
287. 








ACTION. 


1. When action lies on guardian's bond.—An action at law can not be main- 
tained by the ward, on the official bond of his guardian, until the lia- 
bility of the latter has been ascertained by the decree of a court of com- 
petent jurisdiction.— Hailey v. Boyd's Adm’r, 399. 

. For money paid by mistake.—Money paid under a mistake of law, can not 
be recovered by action, either at law or in equity ; but, when money 
is paid to a person to whom it properly belongs, though under a mis- 
take as to the right in which it accrues to him, the debt is extinguished, 
and he can not again enforce payment of his claim in his lawful right. 
Hemphill v. Moody. 468. 

Verbal agreement for sale of lands ; right of purchuser to recover back money 
paid.—-The weight of authority, English and American, confines the 
right of a purchaser of lands, under a verbal agreement, to recover back 
the money which he has paid, to cases in which the vendor is unable or 
refuses to complete the contract ; but the decisions of this court, from 
an early day, do not so limit the right, when the purchaser has not been 
let into possession. -—Flinn v. Barber, 193. 

. Same.—These decisions were made under the former statute of frauds 
(Clay’s Digest, 254, § 1), which did not declare such verbal agreements 
void, but only prohibited an action on them; while the present statute 
(Code, § 2121) declares them absolutely void, and therefore incapable 
of conferring any right ; and being void, the purchaser may, of course, 
recover back the money which he has paid, while the contract remains 
executory. —/b. 193. 

5. When purchaser may recover money paid, on account of defective title.—In 
the absence of a stipulation to the contrary, the parties to a contract for 
the sale of land are presumed to contract with reference to an indefeas- 
ible estate in fee simple; and if the vendor in fact had no title, the 
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urchaser may, so long as the contract is executory, whether it was ver- 
l or written, repudiate it altogether, and recover back the money paid 
under it.— Jb. 193. 
6. Contract for performance of personal services; action on breach.—When & 
rson contracts to perform personal services for another, for a particu- 
arterm, at stipulated wages, and is discharged, without fault on his 
ome before the expiration of the term ; he may regard the contract as 
roken, and immediately sue and recover all the damages be may sus- 
tain ap to the time of the trial; or he may treat the contract as still 
continuing, and, holding himself in readiness to perform it, may recover 
the entire wages due on the expiration ot the term; and if the wages 
were to be paid by installments, he may recover each installment as it 
falls due.— Strauss v. Meertief, 299. 

7. Same; other employment in reduction of damages.—If the person so dis- 
charged has an offer or an opportunity of similar employment by another 
person during the term, it is bis duty to accept it: he can not purposely 
reject it, and remain unemployed during the term, in order to recover 
his full wages from his first employer ; and the latter may, when sued, 
show such offer or opportunity and refusal to reduce the amount of 
damages. —Jb. 299. 

8. Same ; same.—This principle, however, extends only to the offer or oppor- 
tunity of the same or similar employment, and in the same place as the 
first ; and when the contract is made by a father for the employment of 
his minor son, an element of personal trust and contidence enters into 
it, with which the courts interfere **only with a trembling hand,” and 
which would justify the refusal by him of an offer of similar employs- 
ment by another person, unless it is shown that no reasonable objection 
could be made to his capacity, reputation, habits, morals, or mode of 
conducting business.— J). 299. 

9. Same; burden of proof.—The onus is on the defendant to prove all the 
facts necessary to make out this defense, and it is not enough for bim 
to show an offer or opportunity of employment and its refusal by the 
son ; but, if he also shows that the offer was rejected by the father, sim- 
ply on the ground that its acceptance might prejudice his right of reeov- 
ery against the defendant, the onvs is on the plaintiff to show that some 
just objection to the offer existed.—/b. 299. 

10. Action for rent of wife's lands.—Au action to recover the rents, income 
and profits, of property belonging to the wife’s statutory separate estate, 
which may accrue after the property has come to the possession of the 
husband, muet be brought in his nme ; but rents accruing at the time 
of the marriage, on a lease of her lands made by the wife while sole, are 
& part of the ccrpus of her estate, aud an action to recover them, or 
founded on the promise of a stranger to pay them, though such promise 
is made during coverture, is properly brought in the name of the wife. 
Boggs v. Price, 514. 

11. Abatement and revivor.—The statute which requires actions to be revived 
within eighteen months after the death of a party (Code, § 2908), does 
not apply to a proceeding for the settlement of an administrator's ac- 
counts in the Probate Court.-—Glenn v. Billingslea, 345 

12. Summary remedy to compel delivery of official books, papers, ete. ; who may 
assert.—The summary remedy to compel the delivery of books, papers, 
etc., unlawfully held by a person whose term of office has expired, is 
given only to the ‘qualified successor” in the office (Code, §§ 206-12); 
and when the petition is filed by a person who has been declared enti- 
tled to the office after a protracted contest, but whose term of office will 
expire on the earliest day at which the petition can be brought to a 
hearing. and the person by whom the office, with the books, papers, etc., 
has been unlawfully withheld, bas been elected tor the succeeding term, 
— petitioner is not entitled to the relief prayed.— Beebe v. Robinson, 
171. 
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Declarations of agent, as to quality of article sold.—In an action on a note 
given for the price of manipulated guano, the sale to defendant having 
been made by plaintiffs’ agent, it is competent for the defendant to 
prove that said agent, ia making the sale, “told defendant that he had 
authority from plaintiffs to warrant theirs to be good guano ;” but such 
statement does not, as matter of law, amount to a warranty ; and, even 
if believed, it does not necessarily constitute a defense to an action on 
the note.— Wilcox, Gibbs & Co. v. Henderson, 535. 

Liability of principal, for act of agent.—When a broker is authorized by 
his non-resident principal to buy cotton of a particular quality, and at 
a specified price, and to draw on his principal for the purchase-money, 
the bank to which he applies, and which advances to him in good faith 
the money to pay for the cotton. taking his draft on the principal, is 
not bound to inquire whether the price and the quality of the cotton 
conform to the terms of the order. These matters were submitted to 
the discretion of the broker, and persons dealing in good faith with 
him had a right to rely on his representations in reference to them. 
Whilden & Son v. P. & M. Bank, 1. 


. Acquiescence and wairer by principal. —When a broker buys cotton for his 


principal on an order, and the principal receives it without objection as 
to the time within which the order was filled, he thereby acquiesces in 
and ratifies the purchase, so far as time was a material element, aud 
can not afterwards raise any objection to the time within which it 
was made.—Z/b. 1. 

Governor's power as agent of State —The governor has no general author- 
ity to contract in the name of the State, and thereby to bind it; and 
whenever the power to enter into particular contracts, binding on the 
State, is conferred on him by statute, the power is special, as distin- 
guished from the general power which every person has in conferring 
authority on an agent, and is limited by the statute conferring it. 
Plock: & Co. v. Cobb, 127. 

Same.—When the exercise of such special statutory power is made to 
depend on the happening of future events or contingencies, and the 
ascertainment of the happening of such events or contingencies is com- 
mitted to the governor ; if, in good faith, and with reasonable diligence, 
he determines that they have occurred, the exercise of the power is valid, 
and binding on the State, as to all persons dealing honestly in reliance 
on it, although it may be afterwards discovered that he was mistaken, 
misled, or deceived.—Jb. 127. 

State indorsement of railroad bonds; authority of governor under statute. 
Under the provisions of the act approved November 17, 1868, relating 
to the Wills Valley Railroad Company and the North-east und South- 
west Railroad Company, it was made the duty of the governor to indorse, 
in the name of the State, the bonds of the company owning the fran- 
chises of the corporation last named, whenever it should appear to him, 
‘*by satisfactory proof,” that particular sections of the road had been 
finished, completed, and equipped; and he was required by the act 
approved February 19, 1867, to make such indorsements on bonds, on 
the affidavits of the president and chief engineer, and a resolution of 
the board of directors, showing and promising compliance with the 
conditions of the act. Under these statutory provisions, if satisfactory 
proof was made to the governor of the completion and equipment of a 
specified number of miles of the road, and the affidavits and resolution 
required by the statute were made and presented to him, it was his duty, 
not having reason to doubt the truth of the facts as stated and certified, 
to indorse the bonds of the company to the amount thereby shown to 
be proper ; and such indorsements would be a valid exercise of his stat- 
utory power, and would be binding on the State, although it might be 
made to appear, in a subsequent controversy between individual bond- 
holders, that the affidavits were false, and that he had in fact indorsed 
more bonds than the company was entitled to receive. —1b, 127. 

Same.-—The statute itself contains provisions intended to protect the 
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State against indorsements obtained by fraud or mistake, or bonds sold 
by the company at less than ninety cents on the dollar ; and exact con- 
formity between the amount of bonds indorsed and the actual length of 
the road. at the rate of $16,000 per mile, is not a ‘term, condition, or 
requirement of the statute,” on which depended the power and duty of 
the governor to make the indorsements.—/b. 127. 


& Equitable relief against transactions between principal and agent.—A person 


who is acting as agent fora woman, being entrusted by her with moneys 
to lend out, and with the general management of her business ; and 
who, being financially embarrassed, and on the eve of bankruptcy, witb- 
out informing her of his pecuniary condition, procures from her a new 
power of attorney, which she signs without reading it, and without 
knowledge of its purpose, nature and extent ; authorizing him to fore- 
close a mortgage, which he had taken to secure her money loaned, * or 
to extend the time of payment, or to negotiate or leave the same as col- 
lateral security, to enable him to raise money for the purpose of putting 
the same in his business, or any other purpose he may see proper to use 
said money so raised,”—is guilty of an abuse of the confidence reposed 
in him ; the general terms employed in the power of attorney, so far 
from conferring any advantage on him, or protecting his subsequent 
acts as agent, rather cast suspicion on them ; and if those acts are pre- 
judicial to his principal, a court of equity will not hesitate to grant relief 
against them.— Whelan rv. McCreary, 319. 


9. Same.—When an agent lends out the money of his principal, taking a 


note and mortgage to himself as agent, but without naming his prin- 
cipal, and forecloses the mortgage under a power of sale, becoming him- 
self the purchaser, either directly, or through the instrumentality of 
another person ; the purchase enures to the benefit of the principal, and 
he may, at his election, either take the property, or charge it with his 
debt.—Jb. 319. 


110. Same; rights of purchaser at sale by agent.—If the purchaser, at the sale 


made by the agent, really bought for his own benefit, and paid the pur- 
chase-money in good faith, without any notice of the rights of the prin- 
cipal, he would be entitled to protection ; and if he paid a part of the 
purchase-money before he acquired notice, he would be protected pro 
tanto. But the onus of proving the facts, necessary to make out this 
defense, rests on him ; and if it is shown that he had knowledge of the 
fact of agency, and that, instead of paying the purchase-money accord- 
ing to the terms of the sale, he settled for a part of it by allowing the 
agent credit on an individual debt,—his defense is not made out.—Jb. 


319 


11, Sime; notice of agency.—When a purchaser at a sale made by an agent, 


under a power in a mortgage, has knowledge of the fact of agency, 
though not of the principal’s name, he is put on inquiry as to the name 
of the principal ; and if, instead of paying the purehase-money accord- 
ing to the terms of the sale, he enters into an arrangement with the 
agent prejudicial to the rights of the principal, he can claim no advan- 
tage from his ignorance of the name.—I/b. 319. 


12, Notice to corporation, or to director.—A corporation will not be charged 


with notice, merely because one of its directors, or other officer, had 
notice when acting, not for the corporation, but in the transaction of 
private business, and under such circumstances that its communication 
to the other directors or officers was not to be expected. —Ib. 319. 


13. Estoppels against Siate.—Estoppels against the State are not favored ; and 


though they may arise from its express grants, they can not arise from 
the laches of its officers, since persons who deal with an officer of the 
government are bound to know the extent of his power and authority. 
The State v. Brewer, 287. 


AMENDMENT. 
1. Of complaint.-—When the statute of limitations is pleaded to a statutory 
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action in the nature of ejectment, and the evidence shows that some of 
the plaintiffs are barred, the complaint may be amended, by leave of 
the court, by striking out the names of those who are so barred ; and 
this amendment may be allowed at any time before final judgment, —Mc- 
Brayer v. Cariker, 50. 

2. Same ; plea of statute of limitations.—In an action on a promissory note, 
the original complaint not averring to whom the note was payable, but 
being in the form prescribed for an action ‘‘by payee against maker” 
(Code, p. 701, Form No. 4); an amendment of the complaint, averring 
that the note was payable to a third person, and was by him assigned to 
the plaintiff, does not introduce a new cause of action, to which the 
statute of limitations may be pleaded.— Ricketts v. Weeden, 548, 

3. Amendment of bill in chancery.—Under a bill filed by a creditor in behalf 
of himself and all other creditors of the deceased debtor, the complain- 
ant can not, by an amended bill, ask the foreclosure of a mortgage given 
to secure his individual debt. — Scott v. Ware, 174. 

4. Amendment of judgment nune pro tunc.—It has been settled in this court, 
since 1827, that a judgment can not be rendered or amended nunc pro 
tune, except upon record evidence, or evidence quasi of record.— Hx 
parte Gilmer, 234. 


ANCIENT TRANSACTIONS. 


1. Proof of.—Neither reason nor law requires that an ancient transaction 
shall be proved as clearly, and with such fullness of detail, as is exacted 
in affairs of recent occurrence.—Smith v. Wert and Wife, 34. 

2. Presumption from lapse of time.--In a case involving the validity of a sale 
of an intestate’s lands, by order of the Probate Court, on the applica- 
tion of the personal representative, the payment of the purchase-money 
by the purchaser at the sale, the relinquishment of possession by the 
intestate’s family, the execution of an informal deed by the administra- 
tor, the entry and continued peaceable possession of the purchaser, and 
the destruction of the records of the Probate Court, being shown, the 
report and confirmation of the sele will be presumed, after the lapse of 
nineteen years, on bill filed by sub-purchasers to enjoin actions of eject- 
ment by the heirs.—Jb. 34. 

3. Same.—Where parties have held possession of lands for thirty-six years, 
without disturbance or adversary claim, under a partition made by com- 
missioners acting under an order or decree of a court of equity, the 
partition will be regarded as regularly and rightfully made, without any 
inquiry into the regularity of the proceedings by which it was effected. 
Baker v. Prewitt, 551. 

4. Sume.—Under a bill filed by an executor, for a partition of lands between 
the widow, on her second marriage, and the children and devisees, the 
will giving the widow an estate in fee ; a deed executed by commission- 
ers appointed by the court, and approved by the court, conveying her 
portion of the land to her and her husband, by words which vest in 
them equal interests with the right of survivorship, will be presumed, 
after the lapse of thirty-five years, to have been authorized by the facts 
which were in evidence before the court.—Jb. 551. 

5. Same —Possession by a devisee and those claiming under him, for more 
than twenty years, of a portion of the land devised to him and others 
as tenants in common, with directions for an amicable division among 
them, is sufficient to raise the presumption of a valid partition, and the 
allotment of that portion to him in severalty.—G@oodman v. Winier, 410. 


ASSIGNMENT. 


1. Of purchaser's obligation to pay purchase-money, after defaull.—The assign 
ment, for valuable consideration, of the purchaser’s obligation to pay 
the purchase-money for land, as evidenced by the written contract 
signed by him and his vendor, is not champertous, nor void for main- 
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2. 


3. 


4. 


5. 


6. 


7. 


tenance, merely because he had already made default, and the vendor 
and assignee both knew that a suit would necessary to enforce his lia- 
bility ; nor can he be heard to question the validity of the assignment, 
when sued by them jointly.— Broughton v. Mitchell, 210. 

Of newspaper establishment.—Anu assignment of ‘*the property known and 
described us the Mobile Daily and Weekly Register newspaper, and all 
the property and materials in and belonging to the printing establish- 
ment thereof, and of the job-printing and book-binding establishment, 
and of the offices connected therewith, with the rights, contracts, and 
privileges attaching thereto,”—does not convey any interest in the 
house and lot in which the business is conducted, although it belongs 
to one of the assignors individually, and has been used for the purposes 
of the business.— Rapier v. Gulf City Paper Co., 330. 

General assignment for benefit of creditors.—An assignment of all bis prop- 
erty by a debtor, for the benefit of one or more preferred creditors, is 
not prohibited, nor declared void by the statute (Code, § 2126): it will 
be held to enure to the benefit of all the creditors equally, at the 
instance of those who are not preferred ; but, as between the parties 
themselves, the other creditors not interfering, it has effect and opera- 
tion according to its terms.—Jb. 330. 

Same.—An assignment of all his property by a debtor, for the benefit of 
one or more creditors, enures to the equal benefit of all his creditors 
((Code, § 2126), notwithstanding any preferences it may declare ; and 
though it is valid and operative according to its terms, as against the 
assignor and the trustee, and only the creditors postponed or injured by 
it can complain of the preferences declared ; yet the manner in which 
they may muke complaint, and the court can entertain their complaint, 
depends upon the nature and character of the proceeding in which the 
conflicting rights of the respective creditors may be involved.— Lehman 
Brothers v. Tallassee Man. (o., 562. 

Same; interlocutory order for payment of preferred creditor.—An interloc- 
utory order, in a suit instituted by the trustees for the settlement 
of the assignment, directing the receivers, who were operating the 
property (a large factory) under tbe orders of the court, to pay a pre- 
ferred creditor, for money loaned, ‘‘ whenever, in their good judgment, 
such payment may be made without embarrassing the operations ot the 
company,” being conditional, and the condition not having happened, 
is without effect on the final hearing ; and having been made before ‘the 
creditors, who were affected by it, had been brought before the court, 
- could not embarrass the court in the final distribution of the assets. 

b. 568. 

Same; when cross-bill is necessary.—The rules of practice as to the filing of 
cross-bills ‘* have but a narrow and limited application to suits for the 
marshalling and distribution of assets, when creditors having con- 
flicting claims are not introduced as formal parties, but come in under 
the decree of the court, and submit to its jurisdiction, that their rights 
in the administration of the assets may be protected and enforced.” In 
such cases, ‘‘the court must mould and adapt its practice and course of 
proceeding to the rights and equities of the parties ;’ and where the 
assets to be distributed are the proceeds of sale of the property of an 
insolvent corporation, conveyed by general assignment for the benefit 
of creditors, and sold under the order of the court in a suit instituted 
by the trustees, the creditors having come in and proved their claims, 
no cross-bill is necessary to enable the court to distribute the money 
among all the creditors, disregarding the preferences declared by the 
assignment. —Jb, 568. 

Same; assent of creditors.—A recital in a general assignment for the 
benefit of creditors, declaring preferences, that ‘‘the creditors have 
assented to the terms herein stated,” is the mere declaration of tbe 
grantor, and does not conclude any creditor who is not otherwise shown 
to have assented to it.—Ib, 568, 
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1. Attachment and garnishment against wife's separate estate ; contest with trans- 
Serree of debt aftached.—Vhe wite’s statutory sepirate estate can not be 
reached by attachment or garnishment ; and when an attaching cred- 
itor of the husband seeks to reach and subject, by garaishment, a debt 
due by promissory note payable to the husband, but given for the pur- 
chase-money of personal property belonging to the wife’s statutory 
estate, he can not be heard, in a contest with a transferree of the note, 
to insist that the transfer was ineffectual to pass the wife's interest. 
Me Mullen v. Loclkard, 56. 

2. Sale of mortgaged property under attachment; right of mortgagee to surplus 
proceeds, as against junior altachment.—When mortgaged personal prop- 
erty is seized under attachment against the mortgagor, before the regis- 
tration of the mortgage, and is sold as perishable, the lien of the attach- 
ment must prevail over that of the mortgage; but, if the mortgage is 
duly recorded before the rendition of judgment in the attachment suit, 
and the proceeds of sale exceed the amount of that judgment, the mort- 
gagee may claim the surplus in the hands of the sheriff; or he may 
interpose a claim to it, and recover it on the trial of a statutory coutest 
with a junior attaching creditor, whose attachment was levied on it, in 
the hands of the sheriff, atter the registration of the mortgage.—Hurt 
v. Redd & Co., 85. 

3. What may be rewhed by garnishment.—There are only two classes of cases 
in which, under the statutory provisious giviug the remedy by garnish- 
ment (Code, )§ 3294-97), jadgment may be rendered against the gar- 
nishee: Ist, where an indebtedness or liability to the defendant is 
admitted or proved, for which he might maintain an action of debt or 
indebitatus assumpsit against the garnishee ; 2d, where the garnishee has 
the possession of specific property belonging to the defendant, and fuils 
to deliver them to the officer on demaud ; and the courts can not, by 
auy liberality of construction, extend the remedy to any other cases, 
Jones v. Crewe, 368. 

4. Same.—An existing contract, reduced to writing, by which the garnishee 
promised to pay and deliver to the defendant, at a future day, a certain 
quantity of cotton of « specified quality, does not fall within either of 
the classes for which the statute provides, and does not create such 6 
liability as can be reached by garnishment.—Jb. 368. 

5. When garnishment may be sued out on decree in chancery.—A garnishment 
may be sued out on a money decree in chaucery, as on a judgment at 
law, or in aid of a pending action (Code, §) 3854-56) ; but only the 
same demands and liabilities can be thus reached that might be reached 
and subjected by the same process at law.—Jb. 368. 


ATTORNEY AT LAW. 


1. Attorney's lien.—Under a bill for the settlement of an assignment executed 
by an insolvent corporation, and the distribution of the assets among 
creditors, attorneys who represented the corporation, and resisted the 
claims of creditors, can not claim any lieu on the fund in court, and the 
court can not give them a preference over other general creditors. 
Stone & Clopton v. Tallassee Man. Co., 569. 

2. Municipal tax on lawyers.—A municipal corporation may, when the power 
is expressly granted by its charter, impose a tax on lawyers, as the price 
of a license to practice their profession within the city, although no tax 
is imposed on the profession by the State ; and this power has been ex- 
pressly conferred on the city of Montgomery.—Ex parte City Council of 
Montgomery, 463, 


AUDITOR. 


1. Auditor's power to re-state accounts audited by his predecessor.—As to the 
power of the State auditor to re-state accounts which have been audited 
and stated by his predecessor in office, the court adheres to the decision 
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announced in the case of Weuver v. Brewer, 61 Ala. 318.—The State v. 
Brewer, 287. 

2. Accounts of tux-collector, as stated by auditor.—When the accounts of a tax- 
collector have been audited and stated by the State auditor, the settle- 
ment is placed on the footing of an account stated, and is prima facie 
correct, and the auditor can not change its eharacter by corrections sub- 
sequently made on the books of his office; but it is only prima facie 
correct, and neither party is precluded by it from proving errors and 
mistakes in the account as stated. — Jb. 287. 


BAILMENT. 


1, Contract construed as bailment, and not conditional sale ; purchase from bailee. 
When a landlord purchases a mule, and delivers it to his tenant, to be 
used in the cultivation of the crops on the rented lands ; promising to 
sell the mule to the tenant when the latter may be able to buy it, but 
specifying no time or price ; the transaction is not a conditional sale, 
but is a mere bailment, with a privilege to the tenant of purchasing, 
which he may or may not exercise at his option ; and a purchaser from 
the tenant, without notice of the bailment, acquires no title.— McCall v. 
Powell, 254 


BANKRUPTCY. 


1. Rights of assignee, or purchaser from him.—The assignee in bankruptcy 
of the husband is not an alienee within the stutute (Code, § 2251) which 
requires proceedings for an assignment of dower, ‘* where the rights of 
an alienee of the husband are involved,” to be commenced within three 
years after the death of the husband ; and a purchaser from the assignee, 
at a sale made under a decree of the court in bankruptcy, does not 
become un alienee until he receives a deed.— Humes v. Scruggs, 40. 

2. Equitable liens. —The provision contained in the late bankrupt law, saving 
liens or mortgages on the debtor’s property, real or personal, applies to 
equitable hens or mortgages as well as legal rights. — Newlin, Fernley & 
Co. v. Me Afee, 357. 

3. Homestead exemption; assignment by bankrupt court.—Under the statutes 
existing in 1865, there was no limitation on the owner's power to alien- 
ate his homestead ; and neither he nor his wife could set up a claim of 
homestead against an equitable mortgage created by him ov his lands ; 
and the subsequent assignment of a homestead in them, by the Dis- 
trict Court in bankruptcy, would have no effect as against such equita- 
ble mortgage. — Ib, 357. 


BANKS. 


1. Banker's lien.—A bank or banker has a lien on all moneys and securities 
of a customer, coming into his possession in the regular course of bus- 
iness, for any balance due him on general account.—Lehman Brothers v. 
Tallassee Man. Co., 567. 


BILL OF EXCEPTIONS. 


1. Construction of.—A bill of exceptions is construed most strongly against 
the party excepting, and must show error affirmatively and clearly ; and 
any reasonable construction will be adopted, which frees the rulings of 
the court below from error.—Shellon’s Adm’r v. St. Clair, 565. 


BILLS OF EXCHANGE, AND PROMISSORY NOTES. 


1. Acceptance of bill, or promise to accept; how declared on.—Iun declaring 
against a party as the acceptor of a bill of exchange, it is not necessary 
to aver that the acceptance was in writing ; and in declaring on a prom- 
ise to accept, made before the bill was drawn, it is not necessary to aver 
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that it was in writing and unconditional ; though the proof of these 
facts on the trial may be necessary to entitle the plaintiff to recover. 
Whilden & Sons v. P. & M. Bank, 1. 


. Same; requisiles of.—Acceptances of bills of exchange, and promises to 


accept bills before they are drawn, are required to be in writing (Code, 
§§ 2101-02); but the statute changes only the mode of proof, and not 
the words or expressions necessary or sufficient to constitute an accept- 
ance or promise to accept.— Ib. 1. 

Same.—A letter, addressed to a cotton-broker by non-resident dealers, 
inquiring the price of cotton, and adding, ‘‘If we see a margin, will 
authorize you to draw for the cost ;’ and a subsequent message by tele- 
grapb, on being informed of the price, “ Will advance cost, if you buy 
strict good ordinary at sixteen,”—together constitute an unconditional 
promise to accept the broker's draft for the price of the cotton, and, 
under the statute, amount to an actual acceptance.—Jb. 1. 


. Presentment; when not necessary.—To charge a party as acceptor, on an 


unconditional promise in writing to accept a bill before it is drawn, 
presentment for acceptance or payment is not necessary.—Jb. 1. 


. Negotiable paper; rights of holder.—Whoever is found in possession of 


negotiable paper, before maturity, is presumed to hold for value, and in 
good faith ; and this presumption can only be repelled by clear and 
distinct allegatéons and proof of a want of consideration, or a want 
of good faith in its acquisition.—Lehman Brothers v. Tallassee Man, 
Co., 587, 


. Same; who is holder in good faith.—The negotiable bonds of the corpo- 


ration in this case having been issued by authority, their transfer as col- 
lateral security for existing debts also being authorized, and some of 
them having been thus transferred to a commercial partnership, with 
whom the corporation had extensive dealings for a series of years, and 
who were stockholders in the corporation ; the rights of said partner- 
ship, as a holder in good faith, are not affected by the fact that their 
debt against the corporation was pot communicated to the other stock- 
holders, and was not known to them ; nor by the fact that the indebt- 
edness did not appear by the books of the corporation, to which the 
stockholders had access ; nor by the further fact that said partnership, 
as stockholders, received dividends while the debt to them was being 
contracted. These facts have in them no element of estoppel, and are 
not sufficient to overcome the presumption, arising from possession be- 
fore maturity, that they were acquired in good faith.—Jb. 567, 


7. Bonds of private corporation ; negotiability of.—The act approved Decem- 


ber 15, 1870, authorizing the Tallassee Manufacturing Company Num- 
ber One, on a vote of two-thirds of its shareholders in value, to issue 
its bonds for a sum not exceeding one-third of its capital stock paid in, 
in vonds of $1,000 each, payable in gold, with legal interest, and coup- 
ons for interest attached, payable in gold, semi-annually, st such plaee 
asit may appoint (Sess. Acts 1870-71, p. 240), ‘‘ contemplates the issue 
of instruments having all the qualities, elements, and characteristics 
of negotiable paper, which could be introduced into the commercial 
markets, circulating and passing as such paper in the usual course of 
business ;” and the bonds issued under the authority of this statute, 
being payable to bearer, at the office of the company in Montgomery, 
with coupons for interest attached, payable semi-annually at a designated 
bank in New York, are negotiable instruments,— Jb. 567. 


8. Indorsed railroad bonds ; character as negotiable instruments.—The object 


and purpose of the indorsement of railroad bonds by the State, under 
the statutes herein wentioned, was to improve their credit and to facili- 
tate their currency. On their face, they are negotiable instruments by 
the general commercial law, which must be presumed to be of force in 
Boston, where they are made payable, and are capable of transfer by 
delivery ; and the State is hable as the indorser of such paper.—--Plock 
& Co. v. Cobb, 127. 


9. Same; rights of holder.—The bonds being negotiable, regular on their 
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10. 


11. 


13. 


face, and reciting in the indorsement a compliance by the company 
with the conditions of the statute, an innocent bolder for value is not 
affected by any fraud or mistake in their over-issue ; and the dishonor 
of the unpaid interest coupons would not charge him with notice of any 
defect in them. —J/b, 127 

Same; numbers on bonds.—The statutes do not require that the bonds 
shall be numbered, nor that they shall be indorsed in numerical order, 
nor that they shall be sold or negotinted by the company in any partic- 
ular order ; and the numbers on the several bonds do not indicate any- 
thing as to the time when they were issued or negotiated. —/b, 127. 

Usury; when available, as defense to note.—To cut off the defense of usury 
against & non-commercial promissory note, in the hands of a person 
who was not a party to the originul transaction, there must be more 
than a travsfer to him in good faith, and without notice of the usury: 
there must be a renewal of the debt, by giving a new security payable 
to him.—MeCullough v. Mitchell, 250, 

Proof of execution of note. —When a promissory note is the foundation of 
an action, the onus of proving its execution is not cast on the plaintiff, 
unless its execution is denied by a plea verified by affidavit (Code, 
§ 3036); but, in all other cases, when it is proposed to use a note collat- 
erally, the party asserting or relying on it must prove its execution, 
Garrett v. Garrett's Adm'r, 264. 

Same.—An administrator's application to sell nn for the payment of 
debts being contested by the devisee and heir, and the issue being 
whether a promissory note, presented as a claim against the estate, was 
executed by the uuthority of the decedent ; the payee testifying that 
decedent's name was signed by his authority, but making inconsistent 
statements, in depositions taken at two different times, as to the person 
by whom the name was written, and the place and attendant circum- 
stances, while his testimony on these poipts was contradicted by both 
the persons named by him in connection with it ; held, that the execu- 
tion of the note by authority was not established.—/b. 264. 


BONDS. 


1. 


to 


wo 


on 


Administration bond ; statutory execution aqainat sureties ; remedies of sure- 
ties against.— When an execution on a decree tor money has been issued 
from the Probate Court against an executor or administrator, and been 
regularly returned ‘*‘No property found,” tbe plaintiff in the decree is 
entitled, as matter of right, to a rage! execution against him and 
the sureties on his official bond (Code, § 2619), and the probate jadge 
is charged with the ministerial duty of issuing it on demand: if the 
sureties have been released or discharged from liability on the bond, 
their remedy is by supersedeas ; or by motion to the court, if in session, 
to quash the execution ; or, sometimes, by bill in equity.—/Hudson v. 
Modareell, 481. 


. Same ; liability and defenses of surety.—A surety ou the official bond of an 


administrator, when sued in equity to compel a settlement of the admin- 
istration of his deceased principal, may assert all the rights and defenses 
that would have been available to his principal, and is burdened with 
all the duties, liabilities and presumptions, that attached to the latter in 
his fiduciary capacity.— Baines v. Barnes, 375. 

Same; release of surety by distributee.—A release from his liability, pro- 
cured by the surety from the female distributees, on payment of a nom- 
inal or insignificant sum of money, is not available to him as a defense, 
unless he proves that it was executed by them with full knowledge of all 
the facts, after being informed of its contents and legal effect. —1b. 375. 

Guardian's bond; when action lies on.—An action at law can not be main- 
tained by tbe ward, on the official bond of his guardian, until the liabil- 
ity of the latter has been ascertained by the decree of a court of compe- 
tent jurisdiction.— Hailey v. Boyd's Adm’r, 399. 

Bonds of private corporation ; transfer as collateral security.—A private cor- 
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poration, created for commercial purposes, has implied power to, deal 
on credit, for any proper corporate purpose, in the usual and ordinary 
mode of conducting its business, under the cirgumstances in which it 
may be placed; and being expressly authorized, by special statute, 
to issue bonds, and to secure their payment by mortgage of its proper- 
ty, a resolution of the stockholders, at a meeting called to consider 
the issue of such bonds, authorizing them to be used in payment, at par 
value, of any indebtedness of the company, or to raise money to conduct 
its business, does not limit or restrain the power to transfer them as col- 
lateral security for an existing debt.— Lehman Brothers v. Tallassee Man. 
Uo., 567. 


6. Same; rights of holder as collateral security.—The holder of such bond, 


transferred to him as collateral security, is entitled to share in the ben- 
efits of a mortgage executed to secure payment of the bonds, if he ac- 
quired it in good faith ; that is, there must have been good faith in the 
purticular transaction by which he acquired the boud; but the inqniry 
will not be extended to former separate and distinct transactions 
between him aud the officers of the corporation, in which his debt 
originated, — /b, 567. 


7. Bonds of private corporation; negotiability of. —The act approved Decem- 





ber 15, 1870, authorizing the Tallassee Manufacturing Company Num- 
ber One, on a vote of two-thirds of its shareholders in value, to issue 
its bonds for a sum not exceeding one-third of its capital stock paid in, 
in bonds of $1,000 each, payable in gold, with legal interest, and coup- 
ons for interest attached, payable in gold, semi-annually, at such place 
as it may appoint (Sess. Acts 1870-71, p. 240), ** conteniplates the issue 
of instruments having al) the qualities, elements, and characteristics of 
negotiable paper, which could be introduced into the commercial mar- 
kets, circulating and passing as such paper in the usual course of busi- 
ness ;” and the bonds issued under the authority of this statute, being 
payable to bearer, at the office of the company in Montgomery, with 
coupons for interest attached, payable semi-annually at a designated 
bank in New York, are negotiable instruments. — Jb. 567. 


8. Same; who is holder in good faith.—The negotiable bonds of the corpora- 


tion in this case having been issued by authority, their transfer as col- 
lateral security for existing debts also being anthorized, and some of 
them having been thus transferred to a commercial partnership, with 
whom the corporation had extensive dealings for a series of years, and 
who were stockholders in the corporation ; the rights of said partner- 
ship, as a holder in good faith, are not affected by the fact that their 
debt against the corporation was not communicated to the other stock- 
holders, and was not known to them ; nor by the fact that the indebt- 
edness did not appear by the books of the corporation, to which the 
stockholders had access ; nor by the further fact that said partnership, 
as stockholders, received dividends while the debt to them was being 
contracted. These facts have in them no element of estoppel, and are 
not sufficient to overcome the presumption, arising from possession 
before maturity, that they were acquired iu good faith. —Jb. 567. 


9. Railroad bonds ; indorsement by State; extent of statutory lien. —Under the 











provisions of the act approved February 21st, 1870 (Sess, Acts 1869-70, 
pages 149-57), authorizing the indorsement by the governor, in the 
name of the State, of the bonds of railroad companies, although no 
indorsement could be made until twenty continuous miles of road had 
been finished, completed and equipped, and subsequent indorsements 
were authorized only as sections of five continuous miles were finished, 
completed, and equipped ; yet the statutory lien given to the State, on 
account of such indorsements, was not limited or restricted to the por- 
tions of the road then finished, nor to the property then owned by the 
railroad company, but extended to the entire road, its franchises, and 
all the property then belonging to it, or afterwards acquired ; and this 
lien, by the express words of the statute, was declared prior and supe- 
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rior to all liens or incumbrances created by the railroad company, and 
all other claims existing or to exist against it.—Colt v. Barnes, 108. 


10. Same; subrogation of bondholders to statutory lien.—This statutory lien is 


declared to be “for the payment by said company of said bonds, with the 
interest thereon, as the sawe become due ;” and a railroad company hav- 
ing executed a mortgage, or deed of trust, for the benefit of all its bond- 
holders, and afterwards made default and become bankrupt, the holders 
of the indorsed bonds are entitled to be subrogated to the statutory lien 
of the State, on bill filed by the trustees to foreclose the deed of trust, 
and are entitled to be first paid out of the proceeds of sale of the 
property.—Jb. 108. 


11. Sume; statutory authority of governor to make indorsement.—Under the pro- 


visions of the act approved November 17, 1868, relative to the Wills 
Valley Railroad Company and the North-east and South-west Railroad 
Company, it was made the duty of the governor to indorse, in the name 
of the State, the bonds of the company owning the franchises of the 
corporation last named, whenever it should appear to him, ‘* by satisfac- 
tory proof,” that particular sections of the road bad been fiuished, com- 
pleted, and equipped ; and he was required by the act approved Febru- 
ary 19, 1867, to muke such indorsements on bonds, on the affidavits of 
the president and chief engineer, and a resolution of the board of direct- 
ors, showing «nd promising compliance with the conditions of the act. 
Under these statutory provisions, if satisfactory proof was made to the 
governor of the completion and equipment of a specified number of 
miles of the road, and the affidavits and resolution required by the stat- 
ute were made and presented to him, it was his duty, not having reason 
to doubt the truth of the facts as stated and certified, to indorse the 
bonds of the company to the amount thereby shown to be proper; and 
such indorsements would be a valid exercise of his statutory power, and 
would be binding on the State, although it might be made to appear, in 
& subsequent controversy between individual bondholders, that the affi- 
davits were false, and that he had in fact indorsed more bonds than the 
company was entitled to receive.—Plock & Co. v. Cobb, 127. 


12. Sime.—'The statute itself contains provisions intended to protect the 


State against indorsements obtained by frand or mistake, or bonds sold 
by the company at less than ninety cents on the dollar ; and exact con- 
formity between the amount of bonds indorsed and the actual length of 
the road, at the rate of $16,000 per mile, is not a ‘term, condition, or 
requirement of the statute,” on which depended the power and duty of 
the governor to make the indorsemeats. — Jb. 127. 


13. Indorsed railroad bonds ; character as negotiable instruments.—The object 


and purpose of the indorsement of these railroad bonis by the State, 
under the statutes above mentioned, was to improve their credit and to 
facilitate their currency. On their face, they are negotiable instru- 
ments by the general commercial law, which must be presumed to be of 
force in Boston, where they are made payable, and are capable of 
transfer by delivery ; and the State is liable as the indorser of such 
paper.—Jb, 127. 


14. Same ; rights of holder.—The bonds being negotiable, regular on their 


face, and reciting in the indorsement a compliance by the company with 
the conditions of the statute, an innocent holder for value is not affected 
by any fraud or mistake in their over-issue; and the dishonor of the 
unpaid interest coupons would not charge him with notice of any defect 
in them.—Jb. 127. 


15. Same; numbers on bonds.—The statutes do not require that the bonds 


shall be numbered, nor that they shall be indorsed in numerical order, 
nor that they shall be sold or negotiated by the company in any partic- 
ular order ; and the numbers on the several bonds do not indicate any- 
thing as to the time when they were issned or negotiated. — Ib, 127. 


16. Same ; governor's refusal to pay interest on bonds of over-issue.—The act of 





Governor Lindsay, in 1871, in refusing to pay interest on the bonds 
numbered above 4,720, if held to be the act of the State, was strictly ex 





























































INDEX. 685 


BONDS—Continvep. 
parte, and can not affect the rights of the holders of those bonds.—Jb. 
127 


17. Alabama and Chattanooga Railroad Company's bonds ; retirement of old bonda 
in exchange for new, under act of February 23, 1876.—The act approved 
February 23, 1876, authorizing the retirement of the bonds of the Ala- 
bama and Chattanooga Railroad Company, which had been indorsed by 
the governor in the name of the State, and the substitution of new bonds 
in their stead (Sess. Acts 1875-6, pp. 130-49), embraces and applies to 
all the indorsed bonds bearing date in 1869, and makes no distinction 
between those regularly issued and those reported by the ‘‘State debt 
commissioners” as ‘‘ over-issue.”—Jb. 127. 


BUILDING AND LOAN ASSOCIATIONS. See Corporations, 1. 
CHAMPERTY. See Conrracts, 11, 12. 


OHANCERY. 
I, JURISDICTION, AND GENERAL PRINCIPLES. 


1, Agency ; equitable relief against transactions between principal and agent.—A 
person who is acting as agent for a woman, being entrusted by her with 
moneys to lend out, and with the general management of her business ; 
and who, being financially embarrassed, and on the eve of bankruptcy, 
without informing her of his pecuniary condition, procures from her a 
new power of attorney, which she signs without reading it, and without 
knowledge of its purpose, nature and extent; authorizing him to fore- 
close a mortgage, which he had taken to secure her money loaned, “ or 
to extend the time of payment, or to negotiate or leave the same as col- 
lateral security, to enable him to raise money for the purpose of putting 
the same in his business, or any other purpose he may see proper to 
use said money so raised,”"—is guilty of an abuse of the confidence 
reposed in him ; the general terms employed in the power of attorney, 
so far from conferring any advantage on him, or protecting his subse- 
quent acts as agent, rather cast suspicion on them; and if those acts f 
are prejudicial to his principal, a court of equity will not hesitate to 
grant relief against them.— Whelan v. McCreary, 319. 
2. Same.—When an agent lends out the money of his principal, taking a 
note and mortgage to himself as agent, but without naming his prin- 
cipal, and forecloses the mortgage under a power of sale, becoming 
himself the purchaser, either directly, or through the instrumentality of 
another person; the purchase enures to the benefit of the principal, and 
he may, at his election, either take the property, or charge it with hie 
debt.—Jb. 319. 
8. Same; rights of purchaser at sale by agent.—If the purchaser, at the sale 
made by the agent, really bought for his own benefit, and paid the pur- 
chase-money in good faith, without any notice of the rights of the prin- 
cipal, he would be entitled to protection ; and if he paid a part of the 
purchase-money before he acquired notice, he would be protected pro } 
tanto. But the onus of proving the facts, necessary to make out this 
defense, rests on him; and if it is shown that he had knowledge of the 
fact of agency, and that, instead of paying the purchase-money accord- 
ing to the terms of the sale, he settled for a part of it by allowing the 
— credit on an individual debt,—his detense is not made out.—]b. 
19. 
4, Same; notice of agency.—When a purchaser at a sale made by an agent, 
under a power in a mortgage, has knowledge of the fact of agency, 
though not of the principal's name, he is put on inquiry as to the name if 
of the principal ; and if, instead of paying the purchase-money accord- 
ing to the terms of the sale, he enters into an arrangement with the 
agent prejudicial to the rights of the principal, he can claim no advant- 
age from his ignorance of the name.—Jb. 319. 
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5. Cloud on title to land; when bill lies to remove.—A bill in equity, to remove 


a cloud from the title to land, can not be maintained by a person who 
is Out of possession : he must first establish his title by a recovery in an 
action at law.— Baines v. Barnes, 375. 


6. Same; when bill lies.—A bill to remove a cloud from the title to land can 


ad 


not be maintained by a party who is out of possession ; nor is a convey- 
ance or decree, which is void on its face, such a cloud on the title as 
will justity the interposition of a court of equity.— Tyson v. Brown, 


Creditor’s bill; to subject lands descended or devised.—When a creditor files 
a bill in equity, to reach and subject the lands of his deceased debtor 
to the satisfaction of bis debt, he must have established it by a judg- 
ment at law, and exhausted his legal remedies ; wust aver and prove a 
want of personal assets, and the insolvency of the personal representative 
aud his sureties ; and must sue on behalf of himself and all other cred- 
itora —Scott v. Ware, 174. 

Same ; defenses to such suit.—The heirs or devisees, as defendants to such 
creditor's bill, may make any defense against the alleged debts which 
the decedent, if living, might have made, or which would have been 
available to the personal representative in an action at law ; and may 
also set up defenses which the personal representative has, by his own 
acts or laches, precluded himself from making.—Jb. 174. 


. Decedent's estate ; subjecting lands, in equity, to payment of debts. —A court 


10. 


11. 


13. 


of equity has not original, inherent jurisdiction to decree a sale of lands, 
whether descended or devised, for the payment of the debts of the 
deceased owner.—1b. 174. 

Same; jurisdiction of Chancery and Probate Courls, in matter of settlements 
of administrations.—Ordinarily, the Probate and Chancery Courts have 
concurrent jurisdiction in the matter of settlements of administrators’ 
accounts, and the settlement must proceed in the court which first 
acquires jurisdiction ; yet, if the settlement is commenced in the Pro- 
bate Court, and a question there arises which that court, by reason of 
its limited powers, is incompetent to determine, either party may 
remove the settlement into the Chancery Court.— Glenn's Adm’'r v. Bil- 
lingslea, 345. 

Same; when heirs and distributees, or administrator, may come into equity. 
Heirs and djstributees, the parties beneficially interested in the estate, 
may come iuto equity, in the first instance, to compel a settlement of 
the administrator's accounts ; but the administrator himself, when he 
is the actor, must proceed in the Probate Court, and can not come into 
equity without showing some special reason for a resort to a court of 
equity. —Jb. 345. . 

Same; when administrator de bonis non may come into equity.—In compel- 
ling a settlement of the accounts of his predecessor in the administra- 
tion, an administrator de bonis non represents the distributees, or per- 
sons beneficially interested in the estate, and may come into equity in 
the first instance, as they might, without showing any special equitable 
— at any time betore the Probate Court has acquired jurisdiction. 

b. 345. 

Same ; election as to charging administrator with waste, rents and profits. 
Where the administrator in chief kept the estate together for a number 
of years, without an order of court, cultivating the lands with the labor 
of the slaves, selling the crops, and cutting and selling timber from the 
lands ; it is the right and duty of the administrator de bonis non to hold 
him accountable for these things, and he has the right to elect as to the 
manner in which the charge shall be made, as the distributees might ; 
and this election he may exercise in the Probate Court, without resort- 
ing to a court of equity, although an infant distributee is interested in 
the settlement.—Jb. 345. 


14. Same; citation to former administrator ; when jurisdiction of Probate Court 


attaches.—When an administrator has resigned, or been removed, it is 
his duty to settle his accounts within one month after his authority has 
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ceased, and, on his failure to do so, the court proceeds, ex mero motu, to 
compel a settlement (Code, §§ 2590-96); and althorgh it is a proper 
practice to issue a citation to him, before resorting to compulsory meas- 
ures, a citation is not required by the statute, and its issue is not 
a jurisdiction by the court, so as to prevent a resort to equity. 
Ib. 345. 


15. Same; when administrator may remove settlement into equity,—A court of 


equity will not entertain a bill for the removal and settlement of 
the administration on a decedent’s estate, at the instance of the admin- 
istrator himself, because he is also the guardian of one of the dis- 
tributees, who bas attained bis majority; nor because the adminis- 
trator has committed an error or mistake in the allotment of exempt 
property toa minor child. Neither of these facts shows that the settle- 
ment can not be properly made in the Probate Court.—Draper’s Adm’r 
v. Draper, 545. 


16. Same; sume.—If an administrator pays, by mistake, to the personal rep- 


resentative of the deceased husband, moneys which properly belong to 
the estate of the deceased wife; and such moneys are distributed, in 
due course of administration, to the distributees of the husband's estate, 
who are also the distributees of the wife’s estate ; although the admin- 
istrator making the wrongful payment can not claim a credit for it on 
settlement of his accounts, he can make it available in the Probate Court, 
in having satisfaction entered, pro tanto, of the decrees in favor of the 
distributees who received the benefit of it, if they are parties to the set- 
tlement ; but, if they are not parties to the settlement, though the wife’s 
personal representative is a party, the administrator can not obtain 
relief in that court, and may therefore remove the settlement into chan- 
cery.— Hemphill v. Moody, 469. 


7. Same; settlement of accounts of deceased administrator; remedy against 


sureties. — When an administrator has died without making a settlement 
of his accounts, his personal representative may make such settlement, 
or may be required to make it, in the Probate Court, and a decree may 
be rendered against him, in favor of the administrator de bonis non 
(Code, §) 2537-40, 2590-96); but such settlement is not conclusive on 
the sureties of the deceased administrator, nor will it support an action 
at law against them ; consequently, the administrator de bonis non, after 
having obtained such a decree against the personal representative of the 
deceased administrator in chief, with an execution thereon returned 
**No property found,” may file a bill in equity against the sureties and 
personal representative of the deceased administrator, to compel a set- 
tlement of his accounts.—Stallworth’s Adm'r v. Furnham, 259. 


18. Dower; staleness of demand.—Although there is no statutory bar to the 


widow's rigbt of dower in lands which were not aliened by the husband, 
but were sold by his administrator under an order of the Probate Court; 
yet, a court of equity, acting on its own principles, will consider the 
demand as stale, and wiil refuse relief, when more than twenty years 
have elapsed since the death of the husband, and there has been no 
recognition of the widow's right by the purchaser at the administrator's 
sale, or the persons holding under him.— Burksdale v. Garrett, 277. 


19. Same; election by widow, beticeen statutory rights and testamentary provision. 


A widow, tor whom provision is made by the will of her deceased hus- 
band, has a right to dissent trom the will, and claim, instead of the 
testamentary provision, her dower in the lands, and her distributive 
portion of the personalty (Code, §§ 2292-93); but such dissent must be 
made in writing, and within one year from the probate of the will ; and 
although she may not be concluded by an election made unadvisedly, 
or in ignorance of facts calculated to influence her choice, she can not 
treat such election as a nullity, nor avoid it, except upon the restoration 
of what she has received under it. —<Steele v. Steele’s Adm'r, 439. 


20. Estoppel en pais; effect at law and in equity. —At law, an estoppel en pais 


has no effect on the title to land ; buta court of equity accords full effect 
and operation to it.— Hendricks v. Kelly, 388. 
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21. Election by or for infant, and equitable estoppel.—An infant can not make 
an election, and can not create an estoppel against himself; but a court 
of equity has undoubted power to elect for him, and will not allow him 
to receive and hold the proceeds ot an unauthorized sale of his property, 
and at the same time repudiate the sale: equitable estoppels, of this 
character, apply to infants as well as adults.— Goodman v. Winter, 410. 

22. Sale of infant's lands ; power of equity to decree.—In this State, the Chan- 
cery Court, by virtue of its general jurisdiction over infants and their 
estates, has power to decree the sale of an infant's lands, whether held 
under a deed or will, having regard to the necessities and interest of the 
infant ; and this jurisdiction extends to contingent estates, or estates 
held in remainder, though it may be more sparingly exercised.—1b 410. 

23. Sale and conveyance in fee by tenant for life; equitable estoppel against re- 
mainder-men.—When a tenant for life of lands sells and conveys in fee, 
in good faith beliving he has power to do so, and the remainder-man 
accepts a portion of the purchase-money as compensation for his inter- 
est; or, if the proceeds of sale are invested by the tenant for life in other 
lands, taking the title to himself for life, with remainder as before, and 
the remainder-man accepts such conveyance with full knowledge of the 
facts; in either case, a court of equity will, at the instance of the pur- 
chaser, compel the remainder-man to convey to him, or bar him from 
asserting his legal estate in the lands so sold and conveyed.—Ib. 410. 

24. Settlement of guardian's acconnts.—In the settlement of a guardian’s ac- 
counts, the Probate Court and the Chancery Court have concurrent ju- 
risdiction; and the ward may. at his election, proceed in either forum 
to compel a settlement, unless the jurisdiction of the other has at- 
tached. He may maintain a bill against the guardian alone, without 
joining the sureties, to compel a settlement of the guardianship; and 
the sureties may intervene by petition to protect their interests, if they 
desire to do so; but, whether they intervene or not, the decree is bind- 
ing and conclusive on them, in the absence of fraud, and will support 
an action at law against them on the guardian's bond. —Huiley v. Boyd's 
Adm’r, 399. 

25. Unauthorized sale of lands by quardian or trustee; remedies of ward or 
cestui que trust.—When a guardian, or other trustee, makes an unau- 
thorized sale of lands belonging to his ward, or the cestui que trust, the 
latter may, at bis election, either repudiate the sale, and recover the 
lands, or ratify the sale, and claim the purchase-money; and if he elects 
to ratify it, his ratification relates back to the date of the sale, and 
clothes him with all the rights of the original vendor, including the 
right to enforce the vendor's lien for the .unpaid purchase-money. 
Shorter v. Frazer, 74. 

26. Fraudulent chancery decree; how impeached.—An original bill, in the na- 
ture of a bill of review, impeaching a decree for fraud, can only be filed 
by a party or privy to the decree; bunt strangers, who are intended to be 
defrauded by it, may impeach it collaterally, either at law, or in equity. 
Newlin, Fernley & Co. v. McAfee, 357. 

27. Same ; purchase at sale under.—When a decree in chancery has been ob- 
tuined by frand on the part of the complainant, and lands have been 
sold under it, the defendants may obtain equitable relief on account of 
the fraud, as against the complainant, or against any one claiming un- 
der him with knowledge of the fraud; but a purchaser at the sale, with- 
out notice, actual or constructive, of the fraud, will be protected. 
Dunklin v. Wilson, 162. 

28. Judgment on false return; equitable relief against.—When the service of 
process, giving jurisdiction of the person of the defendant, appears on 
the face of the return to be regular, anda judgment or decree is thereon 
rendered against him, he may obtain relief against it in equity, on 
averment and proof that he was not in fact notified of the proceeding, 
and that he had a good and meritorious defense against the action; and 
he must state the facts constituting his defense, in order that the court 
may judge of their sufficiency.—Jb. 162. 
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Same; burden of proof.—When a defendant in a judgment or decree seeks 


reliet against it in equity, and avers that he was not served with pro- 
cess, though the averment is negative in its character, the onus of 
proving it rests on him, and he must adduce evidence sufficient to 
overcome the sworn return of the officer. The evidence in this case ex- 
amined, and held insuflicient. — Jb. 162. 

Garnishment ; when sued out on decree in chancery.—-A garnishment may be 
sued out on a money decree in chancery, as on a judgment at law, orin 
aid of a pending action (Code, §§ 3854-56); but only the same demands 
and liabilities can be thus reached that might be reached and subjected 
by the same process at law.—Jones v. Crews, 308. 

Same.—An existing contract, reduced to writing, by which the garnishee 
promised to pay und deliver to the defendant, at a future day, a certain 
quantity of cotton of a specified quality, does not fall within either of 
the classes for which the statute provides, and does not create such a 
liability as can be reached by garnishment.—J/b. 368. 

Heir ; bill to recover land sold by administrator ; remedy at law.—Heirs at 
law can not maintain a bill in equity, against a purchaser at a sale made 
under an order of the Probate Court, to recover the possession of lands, 
with an account of the rents and profits, when the order of sale is void 
on its face for want of jurisdiction: their legal title not having been 
divested by the sale, their remedy at law is adequate and complete.— Ty- 
son v. Brown, 245 

Gift by husband to wife.-—When lands are purchased by the husband, and 
the title taken in the name of the wife, the transaction, if fair, is a gift 
or advancement to the wife, and there is no presumption ot a resulting 
trust in bis favor; but a court of equity will, at the instance of his cred- 
itors, treat it as a direct conveyance from the husband to the wife. 
Pickett v. Pipkin, 520. 

Conveyance of wife's property, for husband's debt ; equitable relief against.—A 
married woman can not, either directly or indirectly, by mortgage or 
absolute deed, convey property belonging to her statutory separate 
estate, in consideration of the debt of her husband ; and having exe- 
cuted such conveyance, she may come into equity to have it set aside 
and cancelled, without averment or proof of fraud, duress, or improvi- 
dence in the transaction.— Boylston v. Furrior, 564. 

Mistake, as ground of equitable relief.—-Courts will not reform or redress 
those acts of parties which are the result of pure mistake of law, since 
all men are conclusively presumed to know the law ; but this principle, 
as applicable to civil cases, being productive of hardship, is regarded as 
stricti jurts, and the courts willingly seize upon any mistake of fact, 
when intermixed with a mistake of law, and make it the ground of 
relief. — Hemphill v. Moody, 468. 

Equitable mortgage ; what constitutes. —To create a charge or trust, which a 
court of equity will enforce as a mortgage, the form of the agreement is 
not material, and operative words of conveyance are not necessary : if 
the intention of the parties appears from their agreement, when read 
in the light of the circumstances surrounding them at the time, to 
charge particular property, rights of property, or credits, with the pay- 
ment of debts, the court will regard it as an equitable mortgage, and 
will give effect to it as against all persons except innocent purchasers 


for value. — Newlin, Fernley & Co. v. MeAfee, 357. 


37. Same.—An embarrassed debtor at the close of the late war,owning property 





largely exceeding in value the amount of his debts, furnished to his north- 
ern creditors a schedule of his lands, with the prices paid for the differ- 
ent tracts ; and a written agreement was thereupon entered into between 
them, by which the creditors remitted the interest accrued on their 
debts during the war, and granted him indulgence for two years ; and, 
1n consideration thereof, it was stipulated, that the real estate mentioned 
in his schedule, a copy of which was annexed to the agreement, ‘is to 
be held by the said G. T. M.” debtor, “in trust for the creditors sign- 
ing this agreement ; and whenever the same is sold, the proceeds of said 


(44) 
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sales shall be appropriated and paid over, as soon as received, pro rata 
among the subscribers hereto, 1n proportion to the amounts severally 
due”; and the debtor added, “I agree to and accept as binding the 
terms of this agreement, and that the property hereinbefore stated shall 
be faithfully held and disposed of for the purpose herein contained.” 
Heid, that the agreement was an equitable mortgage, although no words 
of conveyance were used.—Ib, 357. 


38. Absolute transfer, and contemporaneous agreement to reconvey, construed to- 


40. 


41. 


42. 


43. 


gether as mortgage.—Where a purchaser of Jands at a sale made by a reg- 
ister in chancery, having given his note, with surety, for the purebase- 
money, and received trom the register a certificate of purchase, after- 
wards transfers the certificate to his surety, on the recited consideration 
of his payment of the debt ; and the surety, at the same time, by a sep- 
ate writing. agrees and binds bimself to convey the lands to the princi- 
pal, bis heirs or assigns, whenever the money so paid by him. with in- 
terest, ‘is refunded ; the two instruments are to be construed together as 
one, and, being so construed, they constitute a mortgage.—Sims v. 
Gaines, 392. 

Foreclosure of mortgage in equity.—A mortgagee may come into equity to 
toreclose his mortgage, although it contains a power of sale ; or he may 
file a cross-bill to foreclose, when the original bill seeks an injunction 
and cancellation.— Vaughun v Marable, 60, 

Injunction of sale under power in mortgage.—A court of equity has undoubt- 
ed jurisdiction to restrain, by injunction, the execution of a power of 
sale in a mortgage, or deed of trust ; but this jurisdiction is exercised 
with great care and caution, and only when it is made to appear, by 
clear and precise allegations of distinct facts, that, by reason of fraud, 
or want or illegality of consideration, the collection of the debt is against 
good conscience, and the sale would work irreparable injury. —/b. 60. 

Injunction against waste by mortgagor.—A mortgagor in possession, com- 
mitting waste after a decree of foreclosure had beeu rendered, but before 
it has been executed, may be restrained by injunction.— Malone & toote 
v. Marriolt, 486. 

Bill to redeem ; who may file.—No person can conie into a court of equity, 
for a redemption of a mortgage, but he who is entitled to the legal 
estate of the mortgagor, or claims a subsisting interest under him. — Ra- 
pier v. Gulf City Paper Company, 330. 

When junior mortgagee or assignee may come into equity.—When personal 
property is incumbered by several conflicting liens and claims, created 
by mortgages, the levy of executions, and the interposition of a statu- 
tory claim to try the right of the property, the holder of a junior claim 
or lien, whether as judgment creditor,. mortgagee. or assiguee of the 
mortgagor. may come into equity, to have the respective licns adjusted, 
and the property sold for their satisfaction. —Jb. 486. 


44. Receiver of mortgaged property. —So long as a mortgagor remains in pos- 


session, the rents and profits of right belong to him, and he muy receive 
and apply them to his own use; and if he makes default in the pay- 
ment of the secured debt, and becomes insolvent, the mortgagee may 
have a receiver appointed, pending a suit for foreclosure, and thus 
intercept the rents and profits, when the property itself is not ade- 
quate security, or when there is imminent danger of waste or destrno- 
tion.—In re Tullassee Man. Co., 568. 


45. Apportionment of profits earned by receivere.—Where a manufacturing com- 


pany executed a mortgage or deed of trust on its factory and franchises, 
for the security of certain bondholders, and afterwards, becoming insol- 
vent, executed an assignment of all its property, for the benefit of all its 
creditors generally ; and the trustees then filed a bill for the foreclosure 
of the mortgage or deed of trust, making the assiguees parties, and aileg- 
ing that it would be for the interest of all the parties concerned that the 
factory should be operated in accordance with the provisions of the 
assigument, subject to modification by the court from time to time ; and 
the assignees then filed a bill for the settlement of the assignment, 
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marshalling the assets, etc.; and receivers were appointed, who operated 
the factory for a number of years, under the general orders of the court, 
without objection from any of the parties or creditors ; held, that the 
net profits realized by the receivers should be apportioned between the 
mortgagees (or bondholders) and the general creditors—the former 
being entitled to the portion realized from the use of the mortgaged 
property, and the latter to the residue arising from the use of the prop- 
erty not covered by the mortgage. —Jb. 568. 


Receiver ; against mortgagee in possession.—The general principle is, that 


& mortgagee in possession will not be dispossessed by the appointment 
of a receiver ; and a case is not taken out of the operation of this prin- 
ciple, because the property in controversy is a newspaper and printing 
establishment, which it may be desirable to sell as au active business in 
actual operation.— Rapier v. Gulf City Paper Co., 330. 


. Receiver; when property ie involved in claim suit. —When personal property 


is seized under legal process, and a claim to it is interposed by a third 
person, who gives bond for a trial of the right of property under the 
statute (Code §§ 3341-49), the property is regarded as in the custody 
of the law, until the termination of the claim suit; ‘‘and there can 
scarcely arise a necessity, in any case, for the appointment of a receiver 
by a court of equity, at the instance of the plaintiff in the writ, pending 
the claim suit.”—/b, 330. 


Payments by receivers of railroad, to connecting roads, for freights collected. 


Paymeuts made by the receivers while operating a railroad, to connect- 
ing roads, for freights received belonging to them, ‘‘according to a 
necessary usage in the business of connecting railronds,” are properly 
allowed to them as a credit.— Meyer v. Johnston & Stewart, 606. 


Partition of lands in equity; presumptions from lapse of time. —Under a bill 


filed by an executor, for a partition of lands between the widow, on her 
second marriage, and the children and devisees, the will giving the 
widow an estate in fee; a deed executed by commissioners appointed 
by the court, and approved by the coart, conveying her portion of the 
land to her and her husband, by words which vest in them equal inter- 
ests with the right of survivorship, will be presumed, after the lapse of 
thirty-five years, to have been authorized by the facts which were in 
evidence before the court.— Baker v. Prewitt, 551. 


. Subrogation of bondholders to Slate's statutory lien on railroad.—The State’s 


statutory lien on a railroad, whose bonds it has indorsed (Sess. Acts 
1869-70, pp. 149-57), is declared to be ‘for the payment by said com- 
pany of said bonds, with the interest thereon, as the same becomes due ;” 
and a railroad company having executed a mortgage, or deed of trust, for 
the benefit of all its bondholders, and afterwards made default and be- 
come bankrupt, the holders of the indorsed bonds are entitled to be sub- 
rogaied to the statutory lien of the State, on bill filed by the trustees to 
foreclose the deed of trust, and are entitled to be first paid out of the 
proceeds of sale of the property.—Colt v. Barnes, 108. 


51. Trust in*lands ; when declared on parol evidence.--When a bill in equity 


seeks to establish and enforce a trust in lands, conveyed by deed abso- 
lute and unconditional on its face, the evidence must be full, clear, and 
satisfactory ; if the trust was declared in writing, but the writing is not 
produced, and no excuse for its non-production is given, the trust can 
not be established upon parol evidence which is vagne and uncertain. 
McVey v. Parker, 493. 


52. Resulting trust; when arises from application of trust funds in payment of 





purchase-money.—The principle is well settled, that if a trustee uses the 
trust funds in his hands in making a purchase of lands, taking a con- 
veyance of the legal title in his own name, a trust results by operation 
of law, in favor of the cestui que trust, to the extent of the funds thus 
used ; but the trust only results from the original transaction, and the 
application of the trust funds to the payment of the purchase-money 
must be coeval with the conveyance : a subsequent use of the trust 
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funds, in payment of the trustee’s notes for the purchase-money, is not 
sufficient to create such a trust.-——Coles v. Allen, Preer & Tilges, 98. 

Same; as between guardian and ward,.—When a person borrows money 
from an infant's guardian, to be used in paying his notes for lands 
whicb he bas purchased, with the understanding and agreement between 
them that, on the guardian’s resignation in a short time, the borrower 
would take out letters of guardianship, and receive his own notes from 
the former guardian as money ; and this agreement is curried into effect, 
and the money is so used ; the transaction does not create an equity in 
the ward to charge the lands with the payment of the money so bor- 
rowed and used.—-Jb. 98. 

Who is purchaser pendente lite. —When lands are sold under a power in 
a mortgage, pending a suit against the mortgagor to enforce a charge 
on them in favor of a third person, and the mortgagee bimself becomes 
the purchaser, his title is derived from the mortgage, and the doctrine 
of lis pendens does not apply to him, if his mortgage was executed be- 
fore the commencement of the suit.—Jb. 93. 


. Purchase pendente lite. —A purchaser from the mortgagor, pending a suit 


te foreclose, buys at his own peril, and is bound by the proceedings, 
whether he is made a party or not; and he can not claim to have the 
proceedings suspended until he is brought in as a party.--Malone & 
Foote v. Marriott, 486. 

Vendor's lien; arises when, and against whom enforced.—In the absence of 
an agreement to the contrary, expressed or inferred, the vendor of lands 
has a lien on them for the unpaid purchase-money, although he has exe- 
cuted a deed reciting the payment of the purchase-money ; which lien 
arises by operation of law, unless excluded by the agreement or conduct 
of the parties, and adheres to the lands until they pass to a bona fide 
purchaser for valuable consideration without notice. —Shorter v. Frazer, 
74. 

Same ; against whom asserted.—The vendor of lands, retaining the legal 
title in himself, has a lien on them for the unpaid purchase-money, 
which he may assert against any one claiming under the purchaser; 
and where he has conveyed the legal title to the purchaser, the purehase- 
money remaining*unpaid, he may assert his equitable lien against a sub- 
purchaser who bought with notice of it.-- Burgess v. Greene, 509. 


. Same; how waived or lost, as against sub-purchaser.--Where the sub-pur- 


chaser, ascertaining that there was an outstanding vendor's lien on the 
land, refused to complete payment of the stipulated price ou account of 
it ; and thereupon the vendor agreed that, on payment of a specified 
sum to himself, and of another sum to the original purchaser, the sub- 
purchaser might take and hold the land, discharged from all claim of 
lien ; and the money was paid pursuant to this agreement, and deeds 
executed by the vencor to the original purchaser, and by the latter to 
the sub-purchaser ; held, that the vendor was estopped trom asserting, 
us against the sub-purchaser, any lien on the land on account of a bal- 
ance still remaining due on the original sale.—Jb. 509. 

Vendor's lien; statutory bar, and staleness.—A vendor's lien for the unpaid 
purchase-money of land is not lost or destroyed, because an action at 
law on the debt is barred by the statute of limitations ; nor does it be- 
come a stale demand, within the principle applicable in equity, until 
the lapse of twenty years from the maturity of the debt.—Chapman wv. 
Lee, 483. 

Same; same.—It is a settled doctrine of this court, that the vendor's lien 
may be enforced in equity, after an action at law for the unpaid pur- 
chase-money has become barred by the statute of limitations, and that 
it does not become a stale demand, as that term is used in courts of 
equity, until the expiration of twenty years. (MANNING, J., dissenting, 
where the vendor has executed a conveyance, and has not taken a mort- 
gage, nor otherwise reserved a lien by contract.)—‘horter v. Frazer, 74. 

Vendor's lien on lands sold under probate decree ; when extinguished. —When 
lands ave soid by an administrator, under a decree of the Probate Court, 
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and the sale is reported to the court, and confirmed, and a conveyance 
executed under its decree to the purchaser; the vendor's lien on the 
land is extinguished, and can not be afterwards revived in favor of the 
heirs, by any subsequent transaction between the parties, while the de- 
cree remains of force.— Sims v. Sampey, 230. 


62. Same; transfer of partial interest in purchaser's note. —A note taken for the 


purchase-money of land, sold by an administrator under a probate de- 
cree, is an entirety, and a decree in equity enforcing it as a charge on 
the land is an extinguishment of the vendor's lien; and although the 
administrator may have transferred a partial interest in the note to one 
of the distributees, the distributee can not again assert a vendor's lien 
against the land, whatever may be his rmghts against the administra- 
tor. — Jb, 230. 


63. Sume; transfer and renewal of note.—When lands are sold for division 


among the heirs, under a decree of the Probate Court, a vendor's lien 
is reserved by force of the statute (Code, § 2468), until the purchase- 
money is paid in full; and if the administrator makes final settlement 
before the entire purchase-money is paid, and, being himself one of 
the heirs, accepts the purchaser’s unpaid note as a part of his distribu- 
tive share, the lien passes to him as an incident of the debt; and though 
he then reports the purchase-money as paid, and executes a conveyance 
to the purchaser under the order of the court, the lien is not thereby 
lost or destroyed; nor is it waived or lost by the subsequent renewal of 
the note. — Stabler v. Spencer, 496. 

Vendor's lien; when sub-purchaser is chargeable with notice.—A purchaser 
ot lands is chargeable with constructive notice of every fact which ap- 
pears on the face of his deed, or of any other deed which forms a neces- 
sary link in his chain of titie; and when it thus appears that his ven- 
dor purchased froma guardian, who had no authority to sell, he is 
chargeable with notice of the outstanding legal title in the ward, and 
can not claim protection against the lien for the purchase-money, if the 
ward elects to ratify the sale. —Shorter y. Frazer, 74. 

When purchaser is chargeable with notice. —A purchaser of land, which is at 
the time in the possession of a third person, is put on inquiry as to the 
nature of that possession, and the character of the title or interest 
claimed, and is chargeable with constructive notice of the facts which 
inquiry would have developed ; and a puarehaser at a public, sale, at 
which notice is given of an adverse claim, is chargeable with actual 
notice of such asserted claim. — Hendricks v. Kelly, 388. 

When mortgagee is purchaser for value. —When a mortgage is taken as 
security for a loan or advance contemporaneously made, the mortgagee 
is entitled to protection, as a purchaser for value, against outstanding 
equities of which he had no notice.— Whelan v. MeCreary, 319. 

Usury ; equitable relief against.—When a mortgagor comes into equity for 
relief, on the ground of usury, be is required to pay the principal and 
legal interest, and is relieved only from the usury, in the absence of 
some peculiar fact or cireumstance.— Uhifelder v. Carter's Adm’r, 527. 

Same. —The mortgage in this ease, on the facts proved, is a mere cover 
or device for usury; purporting to have been given to secure the pay- 
ment of advances to enable the mortgagor to make a crop, and binding 
him to deliver forty bales of cotton (and fifty-four the second year, on 
its renewal), for storage and sale by the mortgagee, or to pay, as liqui- 
dated damages, one month's storage aud a commission of two and a 
half per-cent. on the value of the quantity not delivered ; while the 
proof showed that the mortgagee was a retail-merchant in town, not en- 
gaged in the storage of cotton, and knew that the mortgagor, a freed- 
man, was a man of limited means, who did not raise more than half the 
stipulated number of baies, and did not have the pecuniary ability to 
supply the deficiency by purchase —/)b. 527. 


6% Same.— Held, on the authority of Miller v. Bates (35 Ala. 580), and Barr 


v. Collier (54 Ala. 29), that a contract for the purchase of cottou on a 
credit, ata higher price than the market value, to be re-sold for cash 
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by the purchaser, in order to raise money to meet his present necessi- 
ties, for which he had asked a loan, was a mere cover or device to evade 
the statute against usury, against which a court of equity would grant 
relief ; but, on the statement of the account, under a bill filed by the 
purchaser or borrower, he shovld be charged with the cash value of the 
cotton when he received it, and interest thereon, and not merely the 
price at which he afterwards sold it.— Collier v. Barr, 543. 


Il. PLeapiInG anpD PRACTICE. 


Parties to bill, on assigned chose in action.—When the canse or subject of 
the suit is a legal chose in action which has been assigned, the assignor 
is, in all cases, a proper party, either plaintiff or defeudant; and when 
the legal title still remains in him, or the assignment is not absolute 
and unconditional, or its extent or validity is disputed, he is a neces- 
sary party, that he may be bound by the decree, and further litigation 
be prevented. — Broughton v. Mitchell, 210. 

Parties to bill by distributees, for settlement of administration.—To a bill filed 
by distributees, for a settlement of the administration on a decedent's 
estate, the personal representative of a deceased distributee is not 
& necessary party, when there are ,no debts outstanding against his 
estate; nor when his estate has been settled, and his rights and inter- 
est have become vested in his surviving child, as sole distributee and 
heir at law, who is made a party to the bill.— Baines vr. Barnes, 375. 

Same ; husband and wife. —On the death of the wife, without issue, and 
intestate, being a distributee uf the estate of her deceased father, ber 
surviving husband is properly joined with the other distributees as 
complainant in a bill which seeks to compel a settlement of the admin- 
istration of the estate.-- 1b. 375. 

When husband may join in bill with wife.--Under the chancery practice 
which prevailed in 1875 (now changed by Rule No. 15, Code, p. 163), 
the husband was properly joined as co-plaintiff with the wife, where the 
bill sought to recover property belonging to ber statutory separate 
estate, unless he had an interest adverse to hers; and ina bill so filed 


while that practice prevailed, the husband will be treated as the trustee 
or next friend of the wife.—Jb. 375. 


. Multifuriousness.—A bill seeking relief as to an equitable demand, which 


is well pleaded, is not rendered multifarious by including also a legal 
demand, as to which no relief can be granted.—J). 375. 


. Misjoinder of complainants. —When several complainants unite in a bill, 


claiming under the same right and title, and one of them is barred, or 
shows no right to relief, the misjoinder is fatal to the whole suit. 
Dunklin v. Wilson, 162. 

Same. —The rule as to the misjoinder of complainants, which refuses re- 
lief to any of them unless all are entitled to relief, does not apply toa 
bill filed by the assignor and assignee of a chose in action jointly. 
Broughton v. Mitchell, 210. 

Parties to bill fcr settlement of guardian's accounts. —The ward may main- 
tain a bill against the guardian alone, without joining the sureties, to 
compel a settlement of the guardianship; and the sureties may inter- 
vene by petition to protect their interests, if they desire to do so; 
but, whether they intervene or not, the decree is binding and con- 
clusive on them, in the absence of fraud. —Huiley v. Boyd's Adm’r, 399. 

Averments of bill, as to complainant's interest and right to relief —A bill in 
equity must show, by its allegations, that the plaintiff has an actual, 
existing interest in the subject-matter of the suit, giving him the right 
to sue concerning it, and must set forth every essential fact necessary 
to show his right to maintain the bill; its allegations being construed 
most strongly against him, since he is presumed to state his case as 
favorably as the facts will justify.—Rapier v. Gulf City Paper Com- 
pany, 330. ‘ 


Statement of plaintiff’s title to relief.—When a plaintiff asks relief as a 
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purchaser, but the facts on which his right to relief depends, as stated 
in the bill, show that he is entitled to the relief sought as mortgagee, 
the bill is not demurrable on account of the mistake in the conclusion 
drawn from the facts.—J/b. 330. 

Averments of fraud. —Fraud being a conclusion of law, a general aver- 
ment that a deed is fraudulent, or that it was executed with the intent 
to hinder, delay, or defraud creditors, is not sufficient; but, while the 
general facts constituting the fraud must be averred, it is not necessary 
that all the particular facts and circumstances, which are matters of 
evidence, should be minutely charged. Where the bill alleged that the 
debtor, a short time before the commencement of the plaintiff's suits 
against him, and for wany years prior thereto, owned and possessed a 
large estate, consisting of real and personal property, ‘which has been 
so artfully and fraudulently arranged and conveyed that no title to any 
portion thereof is now in his name, and he pretends that he has no 
property subject to levy and sale under execution;” giving a descrip- 
tion of each one of the several conveyances, alleging that the considera- 
tion of each was assumed or fictitious, and averring that they were 
made with intent to hinder, delay, and defraud the complaiuants, and 
that the debtor and the several grantees fraudulently conspired together 
to deteat the complainants in the collection of their debts; held, that 
these averments were suflicient.— Pickett v. Pipkin, 520. 

Exhibits to bill; failure to attach.—The failure to attach exhibits to the 
bill, or to file them with the bill, is not ground of demurrer to the bill: 
an order may be obtained requiring them to be produced and filed, un- 
der penalty of striking the bill trom the files.—Stallworth’s Adm'r v. 
Farnham, 260. 


. Amendment of bill in chancery.—Under a bill filed by a creditor in behalf 


of himself and all other creditors of the deceased debtor, the complain- 
aut can not, by an amended bill, ask the foreclosure of a mortgage given 
to secure his individual debt, — Scoit v. Ware, 174. 


. Service of process on infant defendints.—When infants are made defend- 


ants toa bill in equity, and it is shown that their father or mother is 
living, and bas not an interest adverse to theirs, service of process for 
them must be made on the parent (R. C. 825, Rule No. 20; Code, 165, 
Rule No. 23), and can not be made on them personally.—Cook rv. 
Rogers, 406. 


. Appointment of guardian ad liten.—The appointment of a guardian ad 


litem for the intant defendants, who have not been brought in by the 
proper service of process, is irregular and unauthorized, aud will work 
a reversal of the decree on error. — Ib, 406. 


. Decree pro confesso against non-resident defendants.—To support a decree 


pro confesso against & non-resident defendant, on publication, the re- 
cord must affirmatively show that an order of publication was made in 
couformity to the rules of practice, and that publication was made as 
required by the order; and the order must specify a day or time, be- 
fore or within which the defendant is required to appear.—1b. 406. 


. Cross-bill; when allowable. —The assignee in bankraptey of the husband hav- 


ing filed a bill in equity against the wife, to set aside, as constructively 
fraudulent, a conveyance of lands by the husband to her; the wife can 
not, by cross-bill, set up a claim to dower in the lands.— Humes v. 
Seruggs, 40. 


. Same; when eross-bill is necessary.—The rules of practice as to the filing of 


eross-bills ‘have but a narrow and limited application to suits for the 
marshalling and distribution of assets, when creditors having con- 
flicting claims are not introduced as formal parties, but come in under 
the decree of the court, and submit to its jurisdiction, that their righta 
in the administration of the assets may be protected and enforced.” In 
such cases, ‘the court mast mould and adapt its practice and course of 
proceeding to the rights and equities of the parties ;” and where the 
assets to be distributed are the proceeds of sale of the property of an 
insolvent corporation, conveyed by general assignment for the benefit 
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of creditors, and sold under the order of the court in a suit instituted 
by the trustees, the creditors having come in and proved their claims, 
no cross-bill is necessary to enable the court to distribute the money 
among all the creditors, disregarding the preferences declared by the 
assignment.—ZJn re Tallassee Man. Co., 568. 

Plea of pending suit as bar.—A pending suit in equity, under a bill filed 
on behalf of all the creditors of a dissolved partnership, seeking to have 
a conveyance of its property to one of its creditors, who is made a de- 
fendant, declared a general assignment for the equal benefit of all its 
creditors, is not a bar toa bill by the preferred creditor, asserting his 
rights under the conveyance, and asking relief agaiust the claimants of 
adverse liens and incumbrances, although he might maintain a cross- 
bill in the other suit.— Rapier v. Gulf City Paper Company, 330. 

Election between suits at law and in equity —When the purckase-money of 
land remains unpaid after maturity, the vendor may, at one and the 
same time, maintain an action at law to recover it, and 4 bill in equity 
to enforce his lien on the land: the rule of practice in reference to an 
election between an action at law and a suit in equity, when both re- 
late to the same demand (Code, p. 178, Rule No. 113), does not apply to 
such snits.— Chapman v. Lee, 483. 

Practice as to distribution of funds between several claimants, under bill to 
JSoreclose.—Under a bill to foreclose a mortgage or deed of trust executed 
by a railroad company for the benefit of all its bondholders, tiled by the 
trustees, against the purchasers of the equity of redemption at a sale in 
bankruptcy; all the bondholders having come in and proved their claims 
before the register uuder a reference, aud his report disclosing the fact 
that some ot the bonds had been indorsed by the State under the pro- 
visions of the act of February 21st, 1870; the chancellor must, of neces- 
sity, determine the order in which the claims shall be paid; and since 
no motion or petition was necessary for that purpose, it is 1mmaterial 
that the holders of the indorsed bonds asserted their right of priority by 
petition, and that the chancellor acted on it without notice.—Colt v. 
Barnes, 108. 

Decree of foreclosure ; whether final. or interlocutory.—A decree of fore- 
closure and sale, under a bill filed by a mortgagee, is partly final, and 
partly interlocutory; that is, it is so far final that an appeal will lie 
trom it, and it is also interlocutory, in a limited sense, inasmuch as 
further proceedings are contemplated, and necessary to carry it into 
effect.— Mulone & Foote v. Marriott, 486. 

Same ; discontinuance.—The cause remaining in fier’ after the rendition of 
such decree, it is not discontinued by the, omission of the register to 
continue it on the docket, nor by his failure to execute the order of 
sale, not being required by the complainant to execute it; unless the 
lapse of time is sufficient to raise a presumption of payment or ex- 
tinguishment.—/b. 486. 

Assignment of such decree, or of mortgage debt.—If the complainant assigns 
his decree of foreclosure, or assigns the mortgage debt after the rendi- 
tion of such decree, it is not indispensably necessary that the assignee 
should be brought in as a party; though be may appear, and propound 
his mterest, when necessary to protect bis rights against subsequent 
transactions between his assignor and the defendants.—J). 486. 

Partial payments after decree of foreclosure; how made «vailable-—When 
partial payments are made on the mortgage debt, after the rendition of 
a decree ot foreclosure, and the mortgagee refuses to recognize and al- 
low them, the chancellor may, in vacation, on petition filed, verified by 
affidavit, order a suspension of the decree until the balance properly 
due can be ascertained; but such petition must state with particuiarity 
the amounts and dates of the several payments claimed to have been 
made, and must aver the complainant’s refusal, on request, to allow 
them—IJb 486. 

Same; parties to petition, and pructice.—The complainant in the decree of 

foreclosure, or his assignee having an interest in its execution, should 
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be made a party to such petition; and when a suspension of the decree 
is ordered on the ex parte application of the defendant, he should be 
required to give ample security to indemnify the parties in adverse in- 
terest, as in the analogous case of superseding an execution at law on 
account of partial payments. —Jb. 486. 

96. Release of part of lands from mortgage ; remedy of purchaser.—If the com- 
plainant has released a portion of the mortgaged lands, in favor of a 
purchaser from the mortgagor, the purchaser may intervene by peti- 
tion, and ask a suspension of the decree as to the lands so released; 
but the assignees of the decree are necessary parties to such petition, 
and a suspension of the decree should not be granted without requiring 
ample security to protect and indemnify the parties thereby delayed; 
nor is it proper to make the register in chancery a party to the peti- 
tion.—/b. 486. 





CHARGE OF COURT TO JURY. 


1. Charges confusing or misleading jury; explanatory charges.—Giving a 
charge which, though tending to confuse and mislead the jury, does 
not assert an incorrect legal proposition, rests largely in the discretion 
of the primary court, and 1s not an available error: the party appre- 
hending injury from it, may protect himself by asking explanatory 
ebharges.— Whilden & Sons v. P. & M. Bank, 2. 

2. Charge on effect of evidence.—A general charge on the effect of the evi- 
dence, unless given on request (Code, § 3028), is cause of reversal. 
Crauford v. McLeod, 240. 


CODE OF ALABAMA. 


1, § 10. Laws continued in force, though not embraced in Code.— Hart v. 
Ross & Garner, 96. 


2. §§ 206-12. Summary remedy for official papers.— Beebe v. Robinson, 171. 

3. § 369. Taxes on dividends in private corporation.— Board of Revenue v. 
Gas Light Company, 269. 

4. § 450. Costs of sule of lands for taxes.—Lott v. Brewer, 287. 

5. 9% 450-60. Purchase by Stute at such sale.—Jb. 287. 

6. § 499. Limitation on municipal taxation.—Ee parte City Council of Mont- 
gomery, 463. 

7. § 586. Salary of marshal and librarian.— Riggs v. Brewer, 282. 

8. § 757. Civil jurisdiction of justice of the peace.— Carter v. Alford, 236. 

9. § 1943. Building and loan associations.— Kelly v. Mobile B. & A. Asso- 
ciation, 501. 

10. § 2092. Usury.—Uhifelder & Go. v. Carter's Adm’r, 527; Collier v. 
Barv, 545. 

11. §§ 2101-02. Acceptance of bill of exchange.— W hilden & Sons v. P. & M. 
Bank, 1. 

12. § 2121. Statute of frauds, as to contract for sale of lands.—Flinn v. 
Barber, 193. 

13. § 2124. Fraudulent conveyances.— Lockard v. Nash, 385; Sims v. Gaines, 


392; Pickett v. Pipkin, 520; Bradley & Co. v. Ragsdale, 558; 
Anderson v. Anderson, 403. 
14. § 2126. General assignment tor benefit of creditors. — Rapier v. Gulf City 
Paper (o., 330; In re Tallassee Man. Co., 568. 
15. §§ 2145-6. Requisites of conveyances of land,—Stubbs v. Kohn & 
Brother, 186. 
§ 2154. Recorded deed; admissibility as evidence.— Hart v. Ross & Gar- 
ner, 96. 
17. §§ 2185-6. Conveyance to trustee.— Me Brayer v. Cariker, 50. 
18. QQ) 2239-48. Assignment of dower by Probate Court.—Humes rv. 
Seruggs, 40. 
19. § 2251. When dower is barred.— Barksdale v. Garrett, 277. 


16. 
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20. §) 2292-3. Election by widow between statutory rights and testament- 
’ ary provision. — Sieele ». Steele's Adm’r, 439 
21. §§ 2429-31. Liability of lands for debts of deceased owner.—Scolt v. 
Ware, 174. 
22. §) 2447-68. Sale of decedent's lands under probate decree.—Stabler v. 


; Spencer, 496; Sims v. Sampey, 230. 

23. §) 2537-40. Settlement of accounts of deceased administrator. —Stall- 
worth’s Adn’r vy. Farnham, 259; Glenn’s Adm’r v. Billings- 
lea, 346. 

24. § 2568. Filing claims against insolvent estate.—Guard v. Hale's Adm'r, 
479; Shelton’s Adm’r v. St. Clair, 565. 

25. $$ 2590-96. Settlement of accounts of deceased administrator. — Stall- 
worth’s Adm'r v. Farnham, 259; Glenn v. Billingslea, 346. 

26. § 2619. Sammary execution against surety on admiuistration bond. 
Hudson v. Modawell, 431. 

27. §§ 2705-11. Wite’s statutory separate estate.— Wheeler v. Walker, 560; 
Boggs v. Price, 514; Boyleston v. Farrior, 564; Hemphill v. 
Moody, 468; Vaughan v. Marable, 60. 





28. § 2892. When wife may sue at law.— Boggs v. Price, 514. 

29-9 -:2908. Abatementand revivor ofaction.-- Glenn's Adm’r v. Billingslea,345. 

30. 9 2986. yoy of counts in complaint.— Whilden & Sons v. P. & M. 
dank, 1. 

31. § 3009. Form of complaint.— Whilden & Sons v. P. & M. Bank, 1; 
Ricketts v. Weeden, 548; Me Brayer v. Cariker, 50. 

32. § 3028. General charge on evidence. —Crawford v. McLeod, 240. 

33. § 3037. When sworn plea is necessary. — Walker v. Bentley, 92. 

34. 9 3058. Admissibility of party's declarations as evidence. — Hendricks v. 


relly, 388. 
3121, Appeal from justice’s judgment. — Abraham v. Alford, 281. 
3156. Amendment of complaint, — Me Brayer v. Cariker, 50; Ricketts v. 
Weeden, 548. 
3240. Partial payment, as removing bar of statute of limitations. 
Scott v. Ware, 174; Steele v. Steele’s Adm’r, 439. 
§ 3294-96. Proceedings by garnishment.—Jones v. Crews, 368. 
§ 3340-41. Trial of right of property. — Rapier v. Gulf City Paper Co. 330. 
3521. Partition of crops.— Gassenheimer v. Huguley, 83. 
41. §§ 3854-56. Garnishments in chancery.—Jones v. Crewa, 368. 
42, § 3923. When appeal lies. —Ex parte City Council of Montgomery, 463. 
43. §. 3930. Appeal by married woman without giving security for costs. 
Roberts v. Taylor, 549. 
44. § 3951. Conclusiveness of former decision.—Meyer v. Johnston & Stew- 
art, 603. 
45. §§ 4732-59. Grane jurors.—Ex parte MeCoy, 201. 


35. 
36. 


co 
~1 
ALS MS AS ma ae 


COLLATERAL SECURITY.—See Bonps, 5, 6, 


CONFLICT OF LAWS. 


1. Conveyances of land; governed by what law.—Conveyances of real estate, 
as to their validity, operation, and construction, are governed by the 
lex rei site — Wheeler v. Walker and Wife, 560. 

2. Testamentary dispositions and succession to intestates’ estates. Whether a 
person dies testate or iutestate, the law of his domicile goverus the dis- 
position of his personal property, or the snecession to it; but, as to real 
estate, the title, descent, aud disposition thereof, are governed entirely 
and exelusively by the laws of the country in which it is situated; 
hence, the probate of a foreign will, which does not conform to our 
statutory regulations, is inoperative to pass real estate in Alabama. 
Goodman v. Winter, 410. 

3. Conclusivenes of probate ; domiciliary and ancillary.—The sentence of pro- 
bate in the proper tribunal of the testator’s domicile is, in the absence 
of statutory provisions, conclusive everywhere, as to the capacity of the 








INDEX. 699 


CONFLICT OF LAWS- Continvep. 


testator, and the due execution and validity of the will bequeathing per- 
sonal property; and though ancillary probate way be necessary, to ena- 
ble the will to operate in another jurisdiction, it will be granted as a 
matter of right, when the original probate is shown to have been 
granted by a court of competent jurisdiction, and it is properly au- 
thenticated.— Jb, 410. 





CONSTILUTIONAL LAW. 


1. Power of General Assembly in adjustment of State debts.—The State can 
not, by any act of its own, any expression of the legislative will, or any 
agency whatever, lessen, change, impair or destroy the legal obligation 
of contracts into which it has entered; but, proposing an adjustment 
of its liabilities, and of claims and demands against it, the General As- 
sembly has undoubted power to declare that only particular liabilities, 
or special claims and demands, shall be adjusted; its powers in this 
respect being the same as those of an individual debtor to provide for 
the adjustment, security, or payment of particular debts, omitting 
others of equal or greater obligation. —Plock & Co. v. Cobb, 127. 

2. Governor's power as agent of Slate—The governor has no general author- 
ity to contract in the name of the State, and thereby to bind it ; and 
whenever the power to enter into particular contracts, binding on the 
State, is conferred on him by statute, the power is special, as distin- 
guished from the general power which every person bas in conferring 
authority on an agent, and is limited by the statute conferring it. 
Ib. 127. 

3. Sume.—When the exercise of such special statutory power is made to 
depend on the happening of future events or contingencies, and the 
ascertainment of the happening of such events or contingencies is com- 
mitted to the governor ; if, in good faith, and with reasonable diligence, 
he determines that they have occurred, the exercise of the power is valid, 
and binding on the State, as to all persons dealing honestly in reliance 
on it, although it may be afterwards discovered that he was mistaken, 
misled, or deceived.—Jb. 127. 

4. State’s porcer to contract, and liability on contracts.—Except so far as re- 
straiaed by constitutiqnal limitations, the State has the same power to 
enter into contracts that any private person has, and is equally bound 
by the contracts into which it has entered; and when it bas become a 
party to negotiable paper, its liability is governed by the same princi- 
ples of law that apply to other persons in that relation.—Jb. 127. 

5. Civil jurisdiction of justice of the peace.—The constitutional provision 
which declares that justices of the peace ‘shall have jurisdiction, in 
all civil cases, wherein the amount in controversy does not exceed one 
hundred dollars” (Art. vi. § 25), is not self-executing, but requires legis- 
lation to give it effect. By statutory provision, he has jurisdiction of 
“actions brought to recover specific property, where the value does not 
exceed fifty dollars” (Code, § 757); and where the value of the property 
exceeds fifty dollars, the pluntiff can not, by averring in his complaint 
that the value is less than that sam, confer on the justice jurisdiction 
of the action; nor,is the defect of jurisdiction cured, in such case, 
when properly presented by a plea in abatement, by a verdict for plain- 
tiff assessing the value at less than fifty dollars. —Curter y. Alford, 236. 

6. Constitutional limitation on municipal taxation. —The constitutional pro- 
vision which limits municipal taxation on property to ‘‘one-half of one 
per cent. of the value of such property as assessed for State taxation 
during the preceding year” (Art. x1, § 7), has no reference to specific 
taxes which may be imposed on privileges. —Ex parte Cily Council of 
Montgomery, 463. 

7. License-tax on occupations ; power of municipal corporation to impose.—That 
the General Assembly, not being restrained by any constitutional pro- 
vision, may delegate to a municipal corporation the power to license or 
tax occupations, trades, employments, and professions, is not now an 
open question in this State; and this power it has delegated to the city 
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of Montgomery, whose charter expressly authorizes the mayor and 
aldermen to pass laws for the assessment, levy and collection of taxes, 
infer alia, “ton lawyers, doctors,” ete.—/b. 463. 

8. Same, in Montgomery, Mobile, and Selma; suspension of general law, for 
benefit of corporation.—The general statute which forbids cities, towns 
and counties to impose a tax on any business or occupation which is 
not taxed by the State (Code, § 499), expressly excepts the cities of 
Montgomery, Mobile and Selma from its operation; and this exception 
is not violative of the constitutional provision (Art. 4, § 25) which pro- 
hibits the suspension of any general law by the legislature, ‘for the 
benefit of any individual, corporation, or association.”—/b. 463. 

9. License-tax,as revenue law, or police regulation. —A revenue law, imposing 
a license-tax on an occupation or business in an incorporated city or 
town, for the benetit of the county, or other larger territorial district 
in which it is situated, is violative of that equality of taxation which 
is a fundamental, constitutional principle; but, as a police regulation, 
the price of such licease may be graduated by the populousness of 
the community iu which the privilege is to be exercised, and the profit- 
ableness of the business. —Er parte Marshall, 266. 

10. Retailing spirituous liquors in Mobile; license for benefit of public schools. 
The provision contained in the 4th section of the act approved Janu- 
ary 16, 1854, entitled *‘An act to regulate the system of public schools 
in the county of Mobile” (Sess. Acts 1853-4), which authorizes and re- 
quires the probate jadge of the county to collect “for the use of the 
Mobile school commissioners,” among other license taxes, ‘‘to uuthor- 
ize the retailing of spirituous liquors in the city of Mobile, fifty dol- 
lars,”"—is a police regulation, and not a revenue law; although the 
subsequent act of February 14, 1854, amending said law (Jb. 235), de- 
clures that ‘the purpose of said act, in affixing rates of license, was not 
to authorize any of the employments,” etc., *‘but to impose an addi- 
tional tax thereon.” (Strong, J., dissenting.)—Jb. 266. 

11. Retroactive stututes —The act approved,April 8, 1873, giving a remedy 
against a trust estate for labor or services rendered for it at the in- 
stance of the trustee (Code, § 3747), has no retroactive operation: it is 
not within the power of the legislature to create a legal liability out of 
a past transaction, for which no liability or remedy existed at the time 
of its occurrence.—Steele v. Steele's Adm'r, 438. 





CONTRACTS. 


1. Contract for performance of personal services; action on breach.—When & 
person contracts to perform personal services for another, for a particu- 
lar term, at stipulated waves, and is discharged, without fault on his 
part, before the expiration of the term ; he may regard the contract as 
broken, and immediately sue and recover all the damages he may sus- 
tain ap to the time of the trial; or he may treat the contract as still 
continuing, and, holding himself in readiness to perform it, may recover 
the entire wages due on the expiration of the term; and if the wages 
were to be paid by installments, he may recover each installment as it 
falls due.— Strauss v. Meertief, 299. 

2. Same; other employment in reduction of damages.—If the person so dis- 
charged has an offer or an opportunity of similar employment by another 
person during the term, it is his duty to accept it: he can not purposely 
reject it, and remain unemployed during the term, in order to recover 
his full wages from his first employer ; and the latter may, when sued, 
show such offer or opportunity and refusal to reduce the amount of 
damages. — Ib. 299. 

3. Same; same.—This principle, however, extends only to the offer or oppor- 
tunity of the same or similar employment, and in the same place as the 
first ; and when the contract is made by a father for the employment of 
his minor son, an element of personal trust and confidence enters into 
it, with which the courts interfere ‘‘only with a trembling hand,” and 
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which would justify the refusal by him of an offer of similar employ” 
ment by another person, unless it is shown that no reasonable objection 
could be made to his capacity, reputation, habits, morals, or mode of 
conducting business. — Jb. 299. 

Same; burden of proof.—The onus is on the defendant to prove all the 
facts necessary to make out this defense, and it is not enough for bim 
to show an offer or opportunity of employment and its refusal by the 
son ; but, if he also shows that the offer was rejected by the father, sim- 
ply on the ground that its acceptance might prejudice his right of recov- 
ery against the defendant, the onus is on the plaintiff to show that some 
just objection to the offer existed.— Jb. 299. 

Discharge by employer ; estoppel_—Aun adequate cause for the dismissal of 
the person employed, existing and known to the employer at the time 
of such dismissal, excuses and justifies the discharge, though it may 
not have been specially assigned at the time; and if the want of busi- 
ness be assigned as the cause of the dismissal, the employer 1s not there- 
by estopped, when sued, from showing misconduct, or other adequate 
cause, existing and known to him at the time of the discharge, though 
it would be a circumstance for the consideration of the jury.—Jb. 249. 

State’s power to contract, and liability on contracts.—Except so far as re- 
strained by constitutional limitations, the State has the same power to 
enter into contracts that any private person has, and is equally bound 
by the contracts into which it has entered; and when it has become a 
party to negotiable paper, its liability is governed by the same princi- 
ples of law that apply to other persons in that relation.— Plock & Co. v. 
Cobb, 127. 

Written contract, and parol stipulations.—When a contract is reduced to 
writing, and signed by both parties, the writing becomes, in the ab- 
sence of fraud or mistake, alleged and proved, the sole expositor of the 
terms of the contract; all prior verbal stipulations are either merged in 
it, or superseded by it — Broughton v Mitchell, 210. 

Contract for sale of lands; dependent and independent covenants or stipula- 
tions, and actions thereon. —When a contract for the sale and purchase 
of lands, as reduced to writing and signed by the parties, contains mu- 
tual dependent covenants as to the payment of the purchase-money and 
the conveyance of title, neitber party can maintain any action upon it, 
either at law or in equity, against the other, without averring and prov- 
ing performance on his part, or a readiness and willingness to perform, 
and according to some authorities, notice to the other party of such 
readiness and willingness. But, where the contract stipulates that the 
purchase-money is to be paid on or before a specified day, and that a 
conveyance is to be executed at a subsequent time; as, when the vendor 
is to make a conveyance so soon as he obtains title from his vendor, by 
the terms of the contract between them, which is a time subsequent to 
the day specified for the payment of the purchase-money by his sub- 
purchaser; in such case, the covenants are independeut, and an action 
may be maintained for the purchase-money, after the day specified for 
its payment, without making or offering to make a deed.— Ih. 210. 


9. Contract for cultivation of crops on shares.—A contract between the lessee 


10. 


11 


of lands and his laborers, tor the cultivation of the land on shares, did 
not, prior to the passage of the act approved February 9th, 1877 (Code, 
§§ 3474-78), create the relation of landlord and tenant between them, 
nor give the lessees any lien on the crops for advances made by him to 
the laborers during the year.—Shield’ v. Kimbrough & Purnell, 504. 

Two written instruments construed together as one. —When two written in- 
struments, between the same puaities, are executed at the same time, and 
relate to the same subject-matter, they are to be construed together as 
parts of one and the same instrument.—-Sims v. Gaines, 392. 
Maintenance ; what constitutes. —Maintenance is the officious intermed- 
dling, by a third person, with a suit which in no wise concerns him, 
and in which he has no interest; but it depends upon the question of 
intention and good faith, and not on the correctness of the party's opin- 
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ion as to his interest in the suit: if he honestly belioves that he has an 
interest, though in fact he has none, he may lawfully contract in refer- 
ence to it.— Vaughan v. Marable, 60. 

12. Champerty, or muintenance; what constitutes.—The assignment, for 
valuable consideration, of the purchaser's obligation to pay the 
purchase-money for land, as evidenced by the written contract 
signed by bim and his vendor, is not champertous, nor void for main- 
tenance, merely because he had already made default, and the vendor 
and assignee both knew that a suit would necessary to enforce his lia- 
bility ; nor can he be heard to question the validity of the assignment, 
when sued by them jointly. — Broughton v. Mitchell, 210. 

13. Sule of fertilizers without compliance with inspection laws.—Renfro & An- 
drews v. Loyd, 94. 

See, also, BarnMents; Brits oF Excuance, aND Promissory Nores; Bonps; 
Deeps; FRAUDULENT CONVEYANCES; VENDOR AND PURCHASER. 





CORPORATIONS. 


1. Loan of money by private corporation, on mortgage.—Building and loan as- 
sociations being authorized vy statute to lend money to their share- 
holders, secured by mortgage on real estate, on such terms and condi- 
tions as may be prescribed by their by-laws (Code, § 1943, subd. 5), 
such a loan 1s not ultra vires, although it way be in contravention of 
the by-laws.— Kelly v. Mobile B. & L. Association, 5v1. 

2. Dividends in private corporation ; against whom asseased —Dividends on 
the stock of a private corporation, or joint-stock company regularly in- 
corporated, when earned, declared, and paid out to stockbolders, during 
the current year, become the income and gains of the respective stock- 
holders to whom they are so paid, and are liable to assessment against 
them the next year; and being thus liable, they should not be assessed 
also against the corporation; dividends declared, or earned, but not 
divided, are, by the express words of the statute (Code, § 369, subd. 6), 
to be assessed against the corporation.— Board of Revenue v. Gas Light 
Company, 269. 

3. Same.—Under the revenue law of Murch 19, 1875, gas-companies and 
other corporations named are required to return for assessment, each 
year, their gains and incomes during the preceding year; that is, gross 
receipts during the year, after deducting the expenses of carrying on 
the business. —Jb. 269. 

4. Notice to corporation, or to director.—A corporation will not be charged 
with notice, merely because one of its directors, or other officer, had 
notice when acting, nut for the corporation; but in the transaction of 
private business, and under such circumstances that its communication 
to the other directors or officers was not to be expected. — Whelan v. Me- 
Oreary, 319. er 

5. Bonds of private corporation ; transfer as collateral security.—A private cor- 
poration, created for commercial purposes, has implied power to deal 
on credit, for any proper corporate purpose, in the usual and ordinary 
mode of conducting its business, under the circumstances in which it 
may be placed; and being expressly authorized, by special statute, 
to issue bonds, and to secure their payment by mortgage of its proper- 
ty, a resolution of the stockholders, at a meeting called to consider 
the issue of such bonds, authorizing them to be used in payment, at par 
value, of any indebtedness of the company, or to raise money to conduct 
its business, does not limit or restrain the power to transfer them as col- 
lateral security for an existing debt.—Lehman Brothers v. Tallassee Man. 
Uo., 567. 

6. Same; negotiability of.—The special statute approved December 15, 
1870, authorizing the ‘Tallassee Manufacturing Company Number 
One, on a vote of two-thirds of its shareholders in value, to issue 
its bonds for a sum not exceeding one-third of its capital stock paid in, 
in bonds of $1,000 each, payable in gold, with legal interest, and coup- 











INDEX. 703 


CORPORATIONS—ContiInvEp. 





ons for interest attached, payable in gold, semi-annually, at such place 
as it may appoint (Sess. Acts 1870-71, p. 240), ‘* contemplates the issue 
of instrumeuts having all the qualities, elements, and characteristics of 
negotiable paper, which could be introduced into the commercial mar- 
kets, circulating and passing as such paper in the usual coarse of busi- 
ness ;” and the bonds issued under the authority of this statute, being 
payable to bearer, at the office of the company in Montgomery, with 
coupons for interest attached, payable semi-annually at a designated 
bank in New York, are negotiable instruments. — Jb. 567. 


7. Same; who is holder in good faith.—The negotiable bonds of the corpora- 





tion in this case having been issued by authority, their transfer as col- 
lateral security for existing debts also being authorized, and some of 
them having been thus transferred to a commercial partnership, with 
whom the corporation had extensive dealings for a series of years, and 
who were stockholders in the corporation ; the rights of said partner- 
ship, as a holder in good faith, are not affected by the fact that their 
debt against the corporation was not communicated to the other stock- 
holders, and was not known to them ; nor by the fact that the indebt- 
edness did not appear by the books of the corporation, to which the 
stockholders had access ; nor by the further fact that said partnership, 
as stockholders, received dividends while the debt to them was being 
contracted. These facts have in them no element of estoppel, and are 
not sufficient to overcome the presumption, arising from possession 
before maturity, that they were acquired iu good faith.— Jb. 567. 


8. Municipal ordinance ; how enacted.— A recital in the minutes of the pro- 


ceedings of the board of mayor and aldermen of a municipal corpora- 
tion, in these words, ‘On motion, the license on spirituous liquors was 
changed from $250 to $500 per year, and the mayor was instructed to 
prepare an ordinacce covering said changes in license laws,” does not 
show a complete legislative act, and does not change the existing law; 
although the minutes were kept by the clerk, and signed by the mayor, 
as required by the charter, which also declares that they ‘shall have 
the force and effect of a record.” Until a new ordinance is prepared 
and adopted, as required by the charter, the existing ordinance remains 
of foree.—Jones & Co, v. McAlpme, 511. 


9. Constitutional limitation on municipal taxalion.—The constitutional provis- 


ion which limits municipal taxation ou property to ‘one-half of one 
per cent. of the value of such property as assessed for State taxation 
during the preceding year” (Art. 11, § 7), has no reference to specific 
taxes which may be imposed on privileges.—Er parte Cily Council of 
Montgomery, 463. 


10. License-tax on occupations ; power of municipal corporation to impose. 


That the General Assembly, not being restrained by any constitutional 
provision, may delegate to a municipal corporation the power to license 
or tax occupations, trades, employments, and professions, is not now 
aD Open question in this State; and this power it has delegated to the 
city of Montgomery, whose charter expressly authorizes the mayor and 
aldermen to pass laws for the assessment, levy and collection of taxes, 
inter alia, ‘‘on lawyers, doctors,” ete —Jb. 463. 


11. Same; how enforced The power to tax occupations, privileges, ete., in- 


cludes the power to license them, and to compel the payment of the 
license-tax as a condition precedent to entering upon such occupation, 
or exercising such privilege; and a municipal ordinance which inflicts 
the punishment of bard labor for the city, within the limits fixed by 
the charter, on a citizen who refuses to pay the prescribed tax, and vet 
engages in an occupation for which a license is jrequired, is not objec- 
tionable.--Ib. 463, 


12. Municipal tax on lneyers.—A municipal corporation may, when the power 


is expressly granted by its charter, impose a tax on lawyers, as the price 
of a license to practice their profession within the city, although no tax 
is imposed on the profession by the State ; and this power has been ex- 
pressly conferred on the city of Montgomery.—Jb. 463, 
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13. Same, in Montgomery, Mobile, and Selma; suspension of general law, for 
benefit of corporation.—The general statute which forbids cities, towns 
and counties to 1mpose a tax on any business or occupation which is 
not taxed by the State (Code, § 499), expressly excepts the cities of 
Montgomery, Mobile and Selma from its operation; and this exception 
is not violative of the constitutional provision (Art. 4, § 25) which 
prohibits the suspension of any general law by the legislature. ‘for the 
benefit of any individual, corporation, or association.”—Ib. 463. 

14. Consolidation of railroad companies; meaning of terms, in statute —The 
words consolidate and consolidation, as used in statutes authorizing and 
ratifying the union or combination of several railroad corporations into 
one, have not acquired a recognized judicial construction, which im- 
ports that all the companies are dissolved and merged into one new 
cowpany : on the coutrary, the terms are equally applicable to a union 
of two or more companies in such a way that one of them iv continued 
in existence, though under a new name, and with enlarged powers, while 
the others are merged in, and absorbed by it; and when the statute au- 
thorizes the companies to unite and consolidate ‘‘to such an extent, 
and upon such terms, as may be agreed on by and with the company 
or companies entering into agreement with them,” the character of the 
consolidation is determined by the stipulations of the agreement. 
Meyer v. Johnston & Stewart, 603. 

15. Same; construction and effect of aqreement.—The articles of agreement 
between the Alabama and Tennessee Rivers Railroad Company, the 
Georgia and Alabama Railroad Company, aud the Dalton and Jack- 
sonville Railroad Company, entered into on the sth August, 1866, after 
reciting that the three companies ‘are fully authorized to unite together, 
so as to form one consolidated company, with all the rights, powers, 
privileges and franchises now belonging to either of said parties ;’ and 
that it *‘is to the interest of each of said parties to unite together into 
one company, so as to complete, own and use one continuous railroad, 
from Selma, by way of Rome, to Dalton, under the authority and con- 
trol of one set of officers,”—contained the following stipulations : 
1. That the suid companies ** be, and they are hereby, united together, 
and consolidated into one company, with all the rights, powers, priv- 
ileges and franchises which now belong to either one and all of said 
companies.” 2. That ‘tall the property, real, personal, and mixed, and 
all franchises now belonging to either one of the parties to this con- 
tract, are hereby declared to be the property and franchises of the con- 
solidated company.” 3. That ‘‘each and every stockholder in either 
ot the said*companies, who has paid his or her subscription of stock, 
shall be a stockholder, to the extent of such payment, in the consol- 
idated company.” 4. That ‘‘the president and board of directors of 
the Alabama und Tennessee Rivers Railroad Company shall have and 
exercise full power and control over all the property of all of said 
companies, hereby made the property of the consolidated company, 
and” they ‘‘shall cause the railroad which is now completed, from 
Selma to Blue Mountain, to be extended and completed, from Blue 
Mountain, by way of Rome, to Dalton, over the best and most practi- 
cable route ; and, to evable them to do so, and to liquidate the debts 
of said company, they are hereby authorized to issue bonds, and exe- 
cute a mortgage or mortgages on any part or all of the property and 
franchises of all of said companies, including the road-bed and right 
of way from Selma to Dalton.” 5. That ‘all the debts, contracts, obli- 
gations and liabilities, of each of the parties to this contract, are hereby 
assumed by the consolidated company formed under this contract.” 
6. That ‘‘all acts, contracts and obligations, done and made, or as- 
sumed, by and under the authority of the president and directors of 
the Alabama and Tennessee Rivers Railroad Company, and all such 
acts, contracts and obligations, hereafter done, made, or assumed, by 
or under the authority of said president and directors, shall be valid 
and binding on all of said companies hereby consolidated into one.” 
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7. That, ‘‘at the next annual meeting of the stockholders of the Ala- 
bama and Tennessee Rivers Railroad Company, all the stockholders of 
exch one of the said companies shall have a right to vote, either in 
person or by proxy, according to the amount of his or her stock.” 
8. ‘* Each of the parties to this contract shall ask of the legislatures of 
their respective States the enactment of a law, giving one name to all 
of said companies hereby consolidated under authority from eaeh of 
said States.” 9. ‘The railroad to be extended and constructed under 
this contract shall be extended, by way of Rome, to Dalton ; at each of 
which places, suitable buildings are to be erected for the accommoda- 
tion of the people.” 10, ‘Until a common name shall be lawfully 
given, under which the franchises of each of said companies shall be 
united, the Alabama and Tennessee Rivers Railroad Company shall be 
the active and controlling corporation ; and the organization of the 
other companies may be continued until then, for the purpose only of 
preserving and enabling the acting and controlling company to exercise 
the franchises hereby consolidated with the franchises of said acting 
and controlling company ; and all the contracts and obligations, which 
may be entered into or made for said consolidated company, shall be 
done, until a common name shall be lawfully given as aforesaid, in the 
name, and in accordance with the franchises of the Alabamaand Tennes- 
see Rivers Railroad Company.” 11. ‘* No further payment shall be re- 
quired on subscriptions tor stock” in either of the Georgia companies, 
«but any subscriber to the stock of either of said companies shall have 
the right, at any time witbin three years, to pay a part, or all of his 
subscription, according to the terms thereof; and such payment shall 
make the party a stockholder of the consolidated company.” //eld, that 
the consolidated company under this contract, since known as the 
Selma, Rome, and Dalton Railroad Company, was not a new corpora- 
tion, formed by the dissolution and merger of the three original com- 
panies, but was the Alabama and Tennessee Rivers Railroad Company, 
continued in existence under a new name, and with enlarged fran- 
chises.—Jh 603. 


16. Same; statutes ratifying contract of consolidation.—Neither the adoption 


of a new name by a corporation, sanctioned by legislative authority, nor 
the legislative grant of new powers, changes the identity of the cor. 
poration, or creates a new one; consequently, the acts of the legisla- 
tures of Georgia and Alabama, ratifying the consolidation effected by 
agreement between the Alabama and Tennessee Rivers Railroad Compa- 
ny and the two Georgia companies (the Georgia and Alabama, and the 
Dalton and Jacksonville), by which it was declared that the consolida- 
tion of said three companies, ‘‘so as to form one consolidated railroad 
company for the construction and use of a railroad to be constructed 
from Blue Mountain, in Alabama, as a continuation of the Alabama 
and Tennessee Rivers railroad, by way of Rome, to Dalton, in Georgia, 
be, and the same is hereby, ratified and approved, and the consolidated 
company, acting by its board of directors, shall be, and is hereby, au- 
thorized and empowered to adopt the corporate name and style of the 
Selma, Rome, and Dalton Railroad Company, and to adopt, as its char- 
ter, the charter of the said Alabama and ‘T'ennessee Rivers Railroad Com- 
pany as now existing, with all the amendments thereto,”—simply gave 
legal recognition and effect to the agreement of the parties, and did 
not create a new corporation. —/b. 603. 


17. Same; subsequent acts and deeds of consolidated company.—The legal 


effect of the consolidation of these railroad companies being deter- 
mined by the provisions of the contract between them, and of the several 
statutes authorizing and ratifying it, subsequent acts on the part of the 
board of directors of the consolidated company, or conveyances execu- 
ted by them, indicating an opinion by them that they were acting 
for a new corporation, can not affect the identity of the corporation, or 
the legal rights and liabilities resulting from that identity.—Jb. 603. 


(45) 
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COUNTY. 


1. 


Claims against; under general statute requlating fine and forfeiture fund in 


Montgomery, and under special statute tor relief of Robert Parker. —VThe 
act ‘to regalate the fine and forfeitare fand of Montgomery county,” 
approved January 23, 1879 (Sess. Acts 1578-9, p. 246), abolished the 
preference theretofore given to county claims first registered, and pro- 
vided for a competitive system among the persons holding claims 
against the county, whether registered or unregistered, by which pay- 
ment would be first made to him who would accept the smallest per 
cent. in fall satisfaction of his claim; and the special statute “for the 
relief of Robert Parker,” late coroner of said county, approved Febru- 
ary 13, 1879 (Jb. 482), directed the county Board of Revenue “to exam- 
ine and audit the account of Robert Parker, tor expenses incurred and 
services rendered by him as coroner for said county, and which would 
have been proper charges against the fine and forfeiture fand of said 
county, and for which he has received no compensation,” and to ‘draw 
their warrant in his favor, on the treasurer of said county, payable out 
of the fine and forfeiture fand of said county, for the amount that may 
be allowed and audited by said Board of Revenue.” Held, that there 
was no irreconcilable conflict between the two statutes ; that, under 
their operation, while all registered claims were not entitled to preter- 
ence over Parker's, his was not entitled to a preference over then, but 
he was simply placed on an equality with the holders of other claims, 
and entitied to the same rights given to them by the former statute. 
Parker v. Hubbard, 203. 


2. County board of revenue; renewal of sheriff's bond ; conclusiveness of pro- 


ceedings, and how revised,—When a county board of revenue, which is 
made a court of record, is authorized to examine the bonds of county 
officers, to require a new bond from an officer whose old bond is found 
insufficient, and to report a vacancy in the office on his failure to give 
a new bond as required ; the action of the board, declaring the sheriff's 
bond insufficient, and requiring him to give a new bond, is final and 
couclusive, no appeal from its decision being given by the statute, and 
ean not be revised or reversed by the Circuit Court; yet, if the record of 
the proceedings of the bourd fails to show a compliance with legal re- 
quirements, they may be removed by certiorari into the Circuit Court, 
and there quashed. — Er parte Boothe, 312. 


3. Taxation by county.—-As between the State and the several counties, the 


limited power of taxation, conferred on the latter for local purposes, 
may be at any time withdrawn, or modified by the legislative will, or 
the taxes intercepted while in process of collection, or withdrawa from 
the county treasury: as to these matters, the State is dealing with its 
own creature and agent, and not with a person having adverse rights. 
The State rv. Brewer, 287. 


4. Sale of lands for unpaid taxes ; purchase by State ; liability for county taxes. 


When lands are sold for unpaid taxes, whether under the revenue law 
of 1868, that of 1874. or that contained in the Code of 1876 (§§ 450-60), 
and the State becomes the purchaser at the sale, the sam bid must 
include the county tax. with the interest thereon, and the penalties 
incurred ; but the State is not liable to the county for this part of the 
amount bid, nor is a tax-collector entitled, on settlement ot his ac- 
counts with the auditor, to a credit for it, or to commissions on it. 
Tb, 287. 


CRIMINAL LAW. 
1. Drawing of grand jurors; irregularities not available to quash venire.--The 


several statatory provisions relating to the drawing and selection of 
grand jarors, requiring the sheritf to procure biennially a list of the 
householders and freeholders of the county, and prescribing the manner 
in which the drawing shall be conducted. the lists prepared and kept, 
ete. (Code, §§ 4732-43), are @xpressly declared to be ** merely directory” 
(1b. § 4759) ; and their non-observance by the officers charged with the 
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duty of drawing and selecting the grand jurors, no fraud, corruption, 
or partiality being shown, is no ground for quashing the venire, before 
indictment found, at the instance of a person who is in custody undera 
criminal charge.— Ex parte McCoy, 201. 


DAMAGES. See Conrract, 1. 


DEEDS. 


1. 


~1 


Recorded deed; when admissible evidence, without proof of execution. —Under 
the general statute ((Code, § 2174), a recorded deed is admissible in 
evidence, without proof of its execution, only when it was recorded 
within twelve months from its date ; but, under the special statute ap- 
proved March 20, 1875 (Sess. Acts 1874-5, p, 180), the same effect was 
given to deeds which were recorded within twelve months after its pas- 
sage, saving the rights of creditors and purchasers without notice.— Hart 
v. Ross & Garner, 96. 


. Same; repealing statutes. —The omission of this special statute from the 


Code of 1876, if operating its repeal, would not destroy the force and 
effect of a deed duly registered while it was in existence; and in a suit 
which was pending wheu the Code became operative, such deed would 
be admissible evidence under the statutory exception (§ 10), which con- 
tinnes in force laws then existing as to all rights and remedies then sub- 
sisting, and which materially modifies the general principle as to the 
retroactive operation of repealing statates.—Jb. 96. 


. Conveyance of lands; acknowledgment, or attestation of. —Under the statute 


prescribing the requisites of conveyances of land (Code, $§ 2144-46), 
an acknowledgment by the grantor, or attestation by one or two 
subscribing witnesses, is as essential to the validity of such convey- 
ance, as the siguature of the grantor, or proper words of conveyance ; 
and conveyances executed by ministerial officers, in the consummation 
of sales under judicial process, are within the statute.—Stubbs v. Kohn 
& Brother, 186. 

Conveyance to husband and wife.—A deed executed in 1835, conveying 
lands to busband and wife, vested in them equal interests in the entire 
property, with the right of survivorship. — Baker v. Prewitt, 551. 


. By what law governed.—Conveyances of real estate, as to their validity, 


operation, and construction, are governed by the lex rei sitee.— Wheeler 
v. Walker and Wife, 500. 


. Conveyance of wife's statutory separate estate.—Lands, belonging to the 


statutory separate estate of a married woman, can only be conveyed by 
the deed of husband and wife, attested by two witnesses, or acknowl- 
edged and certitied before and by some officer having authority to take 
and certify such acknowledgment. — Vaughun v. Marable, 60. 


. Conveyance to trustee, and continuance of his estate-—When lands are con- 


veyed to a person, in trust for his mother and her children, then living 
and after-born, whether it creates a naked or an active trust under the 
statute (Code, §§ 2185-86), his estate terminates on the death of his 
mother, and the entire estate, legal and equitable, is then united in the 
children.— Me Brayer v. Cariker, 50. 


. Conveyance by trustee.-—At law, a trustee, clothed with the legal title, may, 


unless restrained by the terms of the trast, alien or incumber the estate, 
and the cestui que trust, if injured, must resort to equity for relief ; but 
this rule has no application to a sale and conveyance made by the trus- 
tee after his estate bas expired, and when the legal and equitable estates 
have become united in the beneficiaries. —Jb. 50. 


. Same.—If the trustee, in such case, is himself one of the cestuis que trust, 


his conveyance passes to his grantee his own individual interest, though 
inoperative to pass the interests of the other beneficiaries— 1b. 50. 
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1. Objection to answer; when and how made.—A motion to suppress the an- 
swer to an interrogatory, on the ground that it is not responsive, must 
be made before the trial is begun; but, if the evidence is irrelevant, it 
may be assailed by a general objection, and be excluded at any stage of 
the trial; and if an answer is objected to, on the ground that it is not 
responsive to the interrogatory, and because it is ‘‘ otherwise illegal,” 
the objection is sufficient to exclude irrelevant evidence.— Whilden & 
Sons v P. & M. Bank, 1. 


DISCONTINUANCE. 


1. Of chancery suit.—A decree of foreclosure and sale, under a bill filed by 
a mortgagee, being partly interlocutory, the cause still remains in fieri, 
and is not discontinued by the omission of the register to continue it 
on the docket. nor by his failure to execute the order of sale, not being 
required by the complainant to execute it; unless the lapse of time is 
sufficient to raise a presumption of payment or extinguishment. -—Va- 
lone & Foote v. Marriott, 486. 

2. Of settlement in Probate Court, afler reversal.—When a decree of the Pro- 
bate Court, rendered on settlement of the accounts of an administrator 
whose authority has ceased, is reversed by this court on appeal, but the 
certificate of reversal is not sent down for seven years, during which 
time no action is taken in the matter in the court below, the proceeding 
is not thereby discontinued.—Glenn’s Adin’r v. Billingslea, 345. 





DOWER. 


J. Allotment by metes and bounds.—Ordinarily, the Probate Court is the 
proper forum in which a petition by a widow for an allotment of ber 
dower should be filed; and the admitted fact that **the dwelling-bouse 
on said land, with the ground covered by its yards, is worth three- 
fourths of the value of the entire property,” without more, does not 
show that dower can not be assigned by metes and bounds, nor oust 
that court of its jurisdiction —Humes v. Scruggs, 40. 

2. Claim of dower; when set up by cross-bill, or barred.—The assignee in bank- 
ruptcy of the husband having filed a bill in equity against the wife, to 
set aside, as corstrnctively fraudulent, a conveyance of lands by the 
husband to her; the wife can not, by cross-bill, set up a claim to dower 
in the lands; consequently, a decree in favor of the assignee would not 
bar a subsequent claim of d wer by her.—Jb. 40. 

. Who is alienee of husband.—The assignee in bankruptcy of the husband 
is not an alienee within the statute (Code, § 2251) which requires pro- 
ceedings for an assignment of dower, ** where the rights of au alienee of 
the husband are involved,” to be commenced within three years after 
the death of the husband ; and a purchaser from the assignee, at a sale 
made under a decree of the court in bankruptcy, does not become an 
alienee until be receives a deed. -Jb. 40. 

. Merger of dower in fee, under conveyance afterwards avoided.—When a less 
estate is merged in a greater, the latter must be assumed as valid and 
continuing, and there can be no merger where it has been avoided ; 
hence, the widow’s right of dower is not merged in an absolute convey- 
ance to her by her husband in his life-time, which was afterwards de- 
clared constructively fraudulent as against his creditors, and was set 
aside at the instance of the parties who contest her right to dower. 
Ib. 40. 

. Rights of widow of deceased purchaser.—When a vendor of lands has exe- 
cuted a conveyance to the purchaser, and put him in possession, 
although he bas a right to subject them, in equity, to the payment of 
the purchase-money he has no estate in the lands ; and until bis lien is 
enforced by the decree of a court of equity, the widow of the deceased 
purchaser is entitled to dower in the lands, and to retain the possession, 
taking the rents and profits in her own right.—Flinn v. Barber, 193. 
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6. 


7. 


8. 


9. 


Statutory bar.—The statutory bar to a proceeding by the widow for an 
assignment or allotment of dower is three years (Code, § 2251); but 
this statute only applies where the lands were aliened by the husband 
in his life-time.—- Barksdale vy. Garrett, 277. 


Staleness of demand.—Although there is no statutory bar to the widow's 


right of dower in lands which were not aliened by the husband, but 
were sold by his administrator under an order of the Probate Court ; 
yet, a court of equity, acting on its own principles, will consider the 
demand as stale, and will refuse relief, when more than twenty years 
have elapsed since the death of the husband, and there has been no 
recognition of the widow’s right by the purchaser at the administrator's 
sale, or the persons holding under him.—-J}. 277. 

Election by widou, beticeen statutory rights and testamentary provision.——A 
widow, for whom provision is made by the will of her deceased husband, 
has a right to dissent from the will, and claim, instead of the testament- 
ary provisiov, ber dower in the lands, and her distributive portion of 
the personalty (Code, §§ 2292-93); but such dissent must be made in 
writing, and within one year from the probate of the will; and although 
she may not be concluded by an election made unadvisedly, or in igno- 
rance of facts calculated to influence her choice, she can not treat such 
election as a nallity, nor avoid it, except upon the restoration of what 
she has received under it. — Steele v. Steele's Adm’r, 438. 

Widow's rights as against creditors, leqatees, and devisees. —The widow's 
right of dower is superior to the claims of creditors, devisees, or lega- 
tees ; but, when she elects to accept the testamentary provision made 
for her in lieu of dower, and it becomes necessary to sell lands for the 
payment of debts, her rights must yield to the claim of creditors, though 
superior to that of legatees or devisees. —Jb. 438. 


EJECTMENT. 


1. 


9 


What title will authorize recovery.—In ejectment, or the corresponding 
statutory action, the plaintiff must have a legal title at the commence- 
ment of the action, and that title must continue up to the time of the 
trial: if, before the trial, his title is determined or destroyed, he can 
not recover ; as where he claims under a purchase at sheriff's sale, and 
the sale is set aside pending the cause.—Scranton, Barney & Co. v. Bal- 
lard, 402, 

Same.—To support ejectment, the plaintiff must have title at the com- 
mencement of the suit, and a title subsequently accruing will not au- 
thorize a recovery ; hence, if he is enjoined and debarred from asserting 
his title, by a decree in chancery of binding force at the commence- 
ment of the suit, and that decree is set aside, on bill of review, pend- 
ing the suit, he can not recover.— Goodman v. Winter, 410. 


ELECTION. 


By distributee, or administrator de bonis non, as to manner of charging ad- 
ministrator in chief. — Glenn's Adm’r v. Billingslea, 345, 

By employee, against employer, on breach ot contract.— Strauss v. Meer- 
tief, 299. 

By or for infant, in equity, on unauthorized sale of his property.—Good- 
man v. Winter, 410. 

By mortgagee, as to surplus proceeds of sale of mortgaged property in 
hands of sheriff after satisfying prior attachment against mortgagor. 
Hurt v. Redd & Co., 85. : 

By principal, on purebase by agent in his own name.— Whelan v. Me- 
Creary, 319. 

By pas. “Ag as to remedies against purchaser after default.— Chapman v, 
Tee, 483. 
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7. By ward or cestui que trust, on unauthorized sale of lands by guardian or 


trustee.—Shorter v. Frazer, 74. 


8. By widow, between statutory rights and testamentary provision in hus- 
band’s will.— Steele v. Steele’s Adm'r, 438. 
ENTRY. 
1, By owner, upon lands illegally sold and conveyed. —When lands, velonging 


to the statutory separate estate of a married woman, bave been sold and 
conveyed by her husband only, or by a conveyance which was inopera- 
tive to pass her estate, she may at any time peaceably enter into the 
possession, by herself or her agent, whenever she can do so; and having 
regained the possession peaceably, and then sold and conveyed toa 
third person, who sold and conveyed by quit-claim to the original pur- 
chaser, putting him in possession, aud taking a mortgage on the land 
to secnre the payment of the purchase-money, the mortgage is sup- 
ported by a valid and adequate consideration. — Vaughan v. Marable, 60, 


ERROR AND APPEAL. 


1. 


> 


10. 


W hen appeal lies. —An appeal lies from a judgment amended or rendered 
nune pro tunc, when it is final and definitive of the cause, leaving noth- 
ing to be done but to enforce its execution.— Ex parte Gilmer, 234. 


. Same.—The statute which gives an appeal to this court, trom the judg- 


ment of a judge of the Circuit Court or City Court, ‘ton application for 
writs of certiorari, supersedeas, quo warranto, mandamus, aud other reme- 
dial writs” (Code, § 3923), does not apply to proceedings on habeus cor- 
pus. — Ex parte Cily Council of Montgomery, 464. 


. Same.—A decree of foreclosure and sale, under a bill filed by a mort- 


gagee, is so far final that an appeal will lie from it, although it is also 
partly interlocutory.—— Malone & Foote v. Marriott, 486. 

W ho may appeal.—An appeal does not lie, at the instance of a register in 
chancery, from an order of the chancellor, granting an appeal to a mar- 
ried woman without security for costs (Code, § 3930), and directing the 
register to prepare and send up the transcript. —Roberts v. Taylor, 549. 


. Joinder of judgments. —Two distinct final judgments, each of which would 


support av appeal, can not be united in one appeal, aad errors assigned 
on each.— Scranton, Barney & Co. v. Ballard, 402. 

Redundant evidence.—In a case tried before the court below without a 
jury, a disputed question of fact being proved by unexceptionable tes- 
timony, the admission of illegal evidence for the same purpose is error 
without injury, since the evidence is simply redundant ; but, ‘‘if the 
trial had been before a jury, the rule would probably be different.” 
Gassenheimer v. Huguley, 83. 

Same.—The admission of evidence which, though illegal, is simply re- 
dundant, or superfluons, is, at most, error without injury.— Whilden 
& Sons v. P. & M. Bank, 1. 


. Construction of bill of exceptions.—A bill of exceptions is construed most 


strongly against the party excepting, and must show error affirmatively 
and clearly; and any reasonable construction will be adopted, which 
frees the rulings of the court below from error. — Shelfon’s Adm'r v. St. 
Clair, 565. 


. Conclusiveness of judicial decisions.—When a cause is brought before this 


court a second time, whether on the same, or on a different state of 
pleadings and proof, the court is required to pronounce the law accord- 
ing to the opinion which it may then entertain, without regard to the 
former decision (Code, § 3951) ; but the lower court, to which the cause 
was remanded, is concluded by the former opinion, and can not again 
examine the questions then decided, except so far as new evidence may 
require a modification or change.— Meyer v. Johnston & Stewart, 603. 
Judicial admission.—The legal effect of an agreement for the consolida- 
tion of several railroad companies, and of the several statutes aunthor- 
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izing and ratifying such consolidation, is a judicial question, which the 
court must cousider and decide ; aud ‘in a litigation involving the na- 
ture and obligations of an insiitution like this railroad compauy [Selma, 
Rome, and Dalton), and in which the interests concerned, public and 
private, are so many, various, and important, it is not witbin the pro- 
vince of counsel, or their clients, to determine by agreement among 
themselves the relations, rights and duties, which the law makes, con- 
sequent upon the acts and transactions set forth and established. 
Ib. 603. 


ESTATES OF DECEDENTS. 


1. Decedent's lands ; title and rights of heirs.—On the death of an intestate, 
the legal title to his lands at once descends to and vests in his heirs at 
law, subject to the exercise of the statutory powers conferred upon the 
executor or administrator; and until their estate is divested by the ex- 
ercise of such special statutory powers, the legal title remains in them 
as it was in their ancestor, and they may recover the possession by ac- 
tion at law.—- Tyson v. Brown, 244. 

2. Sale of decedent's lands under probate decree ; jurisdiction of court.—The 
jurisdiction of the Probate Court, to order a sale of lands belonging to 
an intestate’s estate, is purely statutory, and can only be called into 
exercise by an application in writiug, preseuted by a proper party, and 
disclosing a state of facts which authorizes an order of sale; and this 
must be affirmatively shown by tbe record, and can not be presumed 
from the order of sale; but, when the jurisdiction is affirmatively 
shown, tbe existence of errors and irregularities in the proceedings do 
not affect the validity of the sale, or the title of the purchaser. — Jb, 244. 

3. Sume.—Where the order of the court, appointing a day for the hearing 
ot the administrator's petition for aun order of sale, describes it as **an 
application in writing praying for an order to sell certain real estate, 
therein described, for the purpose of paying the debts due from the 
estate, upon the ground that the same can not be equitably divided 
among the heirs of the estate ;” while the order of sale, describing it as 
an application ‘for an order to sell certain lands for the purpose of 
paying debts,” recites that it is proved, to the satisfaction of the court, 
‘that the personal property, except slaves, is insufficient to pay the 
debts, and that it is necessary, and will be to the interest of said estate, 
that the lands should be sold for the purpose of paying the debts, ac- 
cording to the prayer of said application ;” and the petition itself is as 
defective as the orders of the court ;—the record does not show that the 
court had jurisdiction to grant an order of sale.—-Jb, 244. 

4. Sume; proof by ‘depositions as in chancery proceedings.”—Prior to the 
passage of the statute approved February 7, 1754, ‘*to regulate the sale 
of real and personal property by executors and administratora” (Code, 
§ 2457), it was not necessary to the validity oi a sale of an intestate’s 
lands by order of the Probate Court, on the application of his personal 
representative, that the record should show that the averments of the 
petition were proved by ‘depositions as in chancery proceedings.” 
Smith v. Wert and Wife, 34. 

5. Same; presumption as to report and confirmation of sale. —The payment of 
the parchase-money by the purchaser at the sale, the relinquishment of 
possession by the intestate’s family, the execution of an informal deed 
by the administrator, the entry and continued peaceable possession of 
the purchaser, and the destruction of the records of the Probate Court, 
being shown (as in this case), the report and confirmation of the sale 
will be presumed, after the lapse of nineteen years, on bill filed by sub- 
purchasers to enjoin actious of ejectment by the heirs, —/b. 34. 

6. Sule of | nds to pry debts; burden of proof, and defenses against petition, 
When an administrator applies for an order to sell lands, whether de- 
scended or devised, for the payment of debts, the onus is on him to 
show the existence of debts chargeable on the lands, and the iusuffi- 
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ciency of the personal assets ; and the heir or devisee may contest the 
application, and may assert any defense against alleged debts which 
would have been available to the decedent bimself.— Garrett v. Garrett's 
Adm’r, 263. 

7. Same; fees of probate jude, as debts.—The fees of the probate judge, ac- 
cerning in the course of the administration, or in the matter of the ap- 
plication to sell the lands, can not be charged on the lands, unless debts 
against the decedent are proved tor which the lands may be made liable. 
Ib, 263. 

8. Subjecting lands, in equity, to payment of debis.—A court of equity has not 
original, inherent jurisdiction to decreé a sale of lands, whether de- 
scended or devised, for the payment of the debts of the deceased owner. 
Scott v. Ware, 174. 

9. Liability of lands, at common lav, to debts of deceased owner.—At common 
law, lands descended were not assets, and were only liable for debts 
due by specialty, which bound the heir; and lands devised could not 
be reached, unless they were jcharged by the testator with the payment 
of debts.—Jb. 174. 

10. Same, under statutes. —By the statutes of this State (Code, §§ 2429-31), a 
decedent’s entire estate, real and personal, saving the constitutional and 
statutory exemptions, is charged with the payment ot his debts ; and 
all debts, without regard to their character, except the preferred debts 
for funeral expenses, efc., stand upon an equality ; no preference can be 
made or given by the personal representative, nor can any creditor ac- 
quire a preference or priority by diligence.—Jb. 174. 

11, When creditor may come into equity, to subject lands descended or devised ; 
and form of bill.—When a creditor files a bill in equity, to reach and 
subject the lands of his deceased debtor to the satistaction of his debt, 
he must have established it by a judgment at law, and exhausted his 
legal remedies ; must aver and prove a want of personal assets, and the 
insolvency of the personal representative and his sureties ; and must 
sue on behalf of himself and all other creditors.—/b. 174. 

12. Defenses to such suit.—The heirs or devisees, as defendants to such cred- 
itors’ bill, may make any defense against the alleged debts which the 
decedent, if living, might have made, or which would have been avail- 
able to the personal representative in an action at law ; and may also 
set up defenses which the personal representative has, by his own acts 
or laches, precluded himself from making.—/b. 174. 


See, also, Executrors AND ADMINISTRATORS ; and INsoLtvent EstaTEs. 


ESTOPPEL. 


1, By verbal admissions.—A verbal admission, when acted on by the party 
to whom it is made, will often operate as an estoppel on the party mak- 
ing it; but, when made after the completion of a transaction, which it 
did not invite or influence, it is mere evidence, and subject to explana- 
tion or contradictiou.— McCall v. Powell, 254. 

2. Same.—An adequate cause for the dismissal of the person employed, ex- 
isting and known to the employer at the time of such dismissal, excuses 
and justifies the discharge, though it may not have been specially 
assigned at the time; and if the want of business be assigned as the 
cause of the dismissal, the employer is not thereby estopped, when 
sued, from showing misconduct, or other adequate cause, existing and 
known to bim at the time of the discharge, though it would be a cir- 
cumstance for the consideration of the jury.— Strauss v. Meertief, 299. 

3. Estoppel by declarations. —Where a person, desiring to purchase land, and 
being informed that there is an unsatisfied deed of trust on it executed 
by the owner, asks information from the trustee and sole beneficiary of 
the deed, and is assured by them that the grantor has the right to sell 
and make title, and that the unpaid balance of the secured debt can be 
realized from the other property conveyed by the deed ; such declara- 
tions, though made innocently and inadvertently, operate as an estop- 
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pel against the parties making them, or any one claiming subsequently 
under them with notice, in favor of the person to whom they were 
made, if on the faith of them he concluded the contract of purchase 
from the grantor. — Hendricks v. Kelly, 388. 

. Estoppel en pais ; effect at law and in equity.—At law, an estoppel en pais 
has no effect on the title to land; but a court of equity accords full 
effect and operation to it.— Jb. 388. 

. Estoppels against State.—Estoppels against the State are not favored ; and 
though they may arise from its express grants, they can not arise from 
the laches of its officers, since persons who deal with an officer of the 
government are bound to know the extent of his power and authority. 
The State v. Brewer, 287. 

Equitable estoppel against infant.—An infant can not make an election, and 
can not create an estoppel against himself; but a court of equity has 
undoubted power to elect for him, and will not allow him to receive 
and hold the proceeds of an unauthorized sale of his property, and at 
the same time repudiate the sale : equitable estoppels, of this character, 
apply to intants as well as adults. — Goodman vr. Winter, 410. 

Equitable estoppel against remainder-men.— When a tenant for life of lands 
sells and conveys in fee, in good faith believing he has power to do so, 
and the remainder-man accepts a portion of the purchase-money as 
compensation for his interest ; or, if the proceeds ot sale are invested 
by the tenant for lite in other lands, taking the title to himself tor life, 
with remainder as before, and the remainder-man accepts such convey- 
ance with full knowledge ot the facts ; in either case, a court of equity 
will, ut the instance of the purchaser, compel the remainder-man to 
convey to him, or bar him from asserting his legal estate in the lands 
so sold and conveyed.—/b, 410. 

8. Facts not amounting to estoppel against holder of negotiable bond of pri- 

vate corporation, on settlement of general assignument.— Lehman Bros. 
v. Tallassee Man. Co,, 568. See Bonps, 7. 


— 


or 


S 


~) 


EVIDENCE. 
ADMISSIBILITY AND RELEVANCY. 


1. Former transactions between parties ; relevancy of evidence as to.—The 
course of dealing or business between parties, in former similar trans- 
actions, is generally admissible evidence, as furnishing the basis of a 
presumption that, except so far as changed by agreement, it was in- 
tended to be observed in the particular transaction in controversy. 
W hilden & Sons v. P. & M. Bank, 1. 

2. Relevancy of evidence, affecting consideration of note—In an action on a 
note given for the price of manipulated guano, sold by plaintiffs to de- 
fendant, printed circulars nnd posters, publicly displayed and distribu- 
ted, purporting to give the chemical analysis and ingredients of the 
guano sold by plaintiffs, are competent evidence for the defendant, as 
tending to show that these statements were part of the stipulations and 
inducements of the contract ; and the fact that they were dated and 
distributed several years before the sale to the defendant, does not affect 
their admissibility as evidence, in the absence of proof of any change 
in the composition or manutfacture.— Wilcox, Gibbs & Co. v. Henderson, 
535. 

2. Same.—As evidence tending to show the quality of the article sold, the 
defendant may adduce the testimony ot other planters who bought 
from plaintiffs’ said agent during the same year, as to its worthlessness; 
and plaintiffs may, in like manner, prove its worth and good quality, 
by the testimony of other purchasers.— Jb. 535. 

4. Action by purchaser, for money paid under roid contract. —When a purchaser 
sues to recover back money paid under a void contract for the sale of 
lands, whether he has repaid the money, which he borrowed from a 
third person for the purpose of making the paymeut, and whether he 
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was able to make the subsequent payments as they became due, are 
irrelevant and immaterial questions.— Flinn v. Barber, 193. 


ADMISSIONS AND DECLARATIONS. 


5. Declarations of agent, as to quality of article sold.—In an action on a note 
given for the price of manipulated guano, the sale to defendant having 
been made by plaintiffs’ agent, it is competent for the defendant to 
prove that said agent, in making the sale, *‘told defendant that he had 
anthority from plaintiffs to warrant theirs to be good guano ;” but such 
statement does not, as matter of law, amount to a warranty ; and, even 
if believed, it does not necessarily constitute a defense to an action on 
the note.— Wilcox, Gibbs & Co. v. Henderson, 535. 

6. Judicial admission. —The legal effect of an agreement for the consolida- 
tion of several railroad companies, and of the several statutes author- 
izing and ratifying such consolidation, is a judicial question, which the 
court must consider and decide ; and ‘‘in a litigation involving the na- 
ture and obligations of au institution like this railroad company [Sel- 
ma, Rome, and Dalton], and in which the interests concerned, public 
and private, are so many, various, and important, it is not within the 
province of counsel, or their clients, to determine by agreement among 
themselves the relations, rights and duties, which the law makes con- 
sequent upon the acts and transactions set forth and established.” 
Meyer v. Johnston & Stewart, 603. 

7. Release; when not admission of indebledness.—A release of “all actions 
and rights of action,” given by plaintiff to defendant, for valuable con- 
sideration, after suit brought, is not an admission of indebtedness at 
the commencement of the suit; it may be simply a purchase of his 
peace by defeudant, such as any man may lawfully make, without ad- 
mitting apy indebtedness thereby. —Cra:cford v. McLeod, 240. 

8. Estoppel by verbal admissions.—A verbal admission, when acted on by the 
party to whom it is made, will often operate as an estoppel on the party 
waking it; but, when made after the completion of a transaction, which | 
it did not iuvite or influence, it is mere evidence, and subject to expla- 
nation or contradiction. — McCall v. Powell, 254. 

9. Estoppel by declarations.—Where a person, desiring to purchase land, and 
being informed that there is an unsatisfied deed of trust on it executed 
by the owner, asks informution from the trustee and sole beneficiary of 
the deed, and is assured by them that the grantor has the right to sell 
and wake title, and thut the unpaid balance of the secured debt can be 
realized from the other property conveyed by the deed ; such declara- 
tions, though made innocently and inadverteutly, operate as an estoppel 
against the parties making them, or any one claiming subsequently 
under them with rotice, in favor of the person to whom they were 
made, if on the faith of them he concluded the contract of purchase 
from the grantor. —Hendricks v. Kelly, 388. 

10. Competency of party and witness to testify as to declarations of deceased per- 
son.—In a chancery suit between two purchasers of land, one claiming 
under a purchase from the trustee in a deed of trust, and the other 
under a prior purchase from the grantor in the deed ; the trustee and 
the sole beneficiary under the deed both being dead, their declarations 
to the purchaser from the grantor, on the faith of which he claims to 
have made his purchase, are competent evidence for him, and may be 
proved by himself and the grantor: such evidence is not within the 
statutory exception (Code, § 3058), as to statements by, and transac- 
tious with a deceased person, whose estate is interested in the result of 
the suit, etc.— Jb. 388. 


BurpDeEN, WEIGHT, AND SUFFICIENCY OF PRoorF. 


11. Burden and sufficiency of proof —When the evidence is equally balanced, 
the verdict of the jury should be for the defendant ; yet, where the 
plaintiff has made out a prima facie case, by introducing the note on 
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12. 


13. 


14 


15. 


16. 


17. 


18. 


19. 


20 


which the action is founded, the onus is then shifted to the defendant 
to prove his defense ; and if the evidence as to that is equally balanced, 
the verdict should be for the plaintiff.— Wilcox, Gibbs & Co. v. Hender- 
son, 535. 

Burden of proof, in action for breach of contract.—In an action to recover 
damages for a breach of contract, brought by a person whose sou was 
employed to perform services for defendant for a specified term, and 
was discharged before the expiration of that term ; if the defendant sets 
up an offer or opportunity of other employment after the discharge, and 
its refusal by the plaintiff, the onus is on him to prove all the facts nec- 
essary to make out this defense, and it is pot enough for him to show 
an offer or opportunity of employment and its refusal by the son ; but, 
if he also shows that the offer was rejected by the fatber, simply on the 
ground that its acceptance might prejudice bis right of recovery against 
the defendant, the onus is on the plaintiff to show that some just objec- 
tion to the offer existed. — Strauss v. Meertief, 299. 

Burden of proof as to notice.—When a person claims to be a purchaser for 
valuable consideration, in good faith, and without notice, the onus is on 
him to prove all the facts necessary to make out this defense. — Whelan 
v. MeCreary, 319. 

Burden of proof, on application to sell lands for payment of decedent's debts. 
When an administrator applies for an order to sell lands, whetber de- 
scended or devised, for the payment of debts, the onus is on him to 
show tbe existence of debts chargeable on the lands, and the insuffi- 
ciency of the personal assets ; and the heir or devisee may contest the 
application, and may assert any defense against the alleged debts which 
would have been available to the decedent himself.— Garrett v. Garrett's 
Adm'r, 263. 

Proof of execution of note-—When a promissory note is the foundation of 
an action, the onus of proving its execution is not cast on the plaintiff, 
unless its execution is denied by a plea verified by affidavit (Code, 
§ 3036); but, in all other cases, when it is proposed to use a note collat- 
erally, the party asserting or relying on it must prove its execution. 
Ib, 263. 

Same.—An administrator's application to sell lands for the payment of 
debts being contested by the devisee and heir, and the issue being 
whether a promissory note, presented as u claim against the estate, was 
executed by the authority of the decedent ; the payee testifying that 
decedent’s name was signed by his authority, but making inconsistent 
statements, in depositions taken at two different times, as to the person 
by whom the name was written, and the place and attendant circum- 
stances, while his testimony on these points was contradicted by both 
the persons named by him in connection with it; held, that the execu- 
tion of the note by authority was not established.— Jb. 264. 

Sufficiency of proof as to disputed fact — When the evidence leaves a dis- 
puted question of fact in a state of doubt and uncertainty, the fact can 
not be regarded as established, and the issue must be found against the 
party on whom the onus rested.— Jb. 264. 

Measure of proof.—The proper measure of proof, in civil causes, is rea- 
sonable conviction or sutisfaction of the mind: ‘clearly convinced,” as 
applied to the measure of proof required, lays down too exacting a rule. 
Wilcox, Gibbs & Co, v. Henderson, 535. 

Proof of ancient transactions.—Neither reason nor law requires that an 
ancient transaction shall be proved as clearly, and with such fullness 
of detail, as is exacted in affairs of recent’ occurrence.—Smuh v. Wert 
and Wife, 34. 

Proof of account.—An account is not self-proving ; and its mere produc- 
tion by the plaintiff, without any evidence tending to prove its correct- 
ness, does not entitle him to a verdict. —Craiford v. Me Leod, 240, 


21. Proof of voucher.—A receipt for money paid, presented by an adminis- 


trator as a voucher, is not self-proving ; and if it is contested, the onus 
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26. 


27. 


28. 


31. 


is on him to prove the payment, or the signature to the receipt. 
Wright's Adm'r v. Wright's Distributees, 89. 

Recorded deed ; when admissible evidence, without proof of execution. —Under 
the general statute (Code, § 2154), a recorded deed is admissible in evi- 
dence, without proof of its execution, only when it was recorded within 
twelve months from its date ; but, under the special statute approved 
March 20, 1875 (Sess. Acts 1874-5, p. 180), the same effect was given to 
deeds which were recorded within twelve months after its passage, sav- 
ing tbe rights of creditors and purchasers without notice.— Hart v. Ross 
& Garner, 96, 


. Burden of proof, as to service of process.—When a defendant in a judg- 


ment or decree seeks relief against it in equity, and avers that he was 
not served with process, though the averment is negative in its charac- 
ter, the onus of proving it rests on him, and he must adduce evidence 
sufficient to overcome the sworn return of the officer. The evidence in 
this case examined, and beld insnfficient.—Dunklin v. Wilson, 162. 

Proof of fraud.—Althongh fraud will not be presumed, it may be proved 
by circumstances ; and the probative force of doubtful or suspicious 
circumstances is increased, when they are left unexplained by the party 
who ought to explain them. — Jb. 319. 

Same.—Although fraud is not to be presumed, it may be proved, like any 
other fact, by circumstances ; and while the courts will not force con- 
clusions of fraud from facts which may consist with honesty and fair 
dealing, they will not refuse to draw from uncontroverted facts the in- 
ferences which logically and naturally flow from them ; and will regard 
protessions of good faith, and denials of frand, by the parties to the 
transactions impeached, ‘‘as but their own estimate of their condnet, 
which can not relieve them from showing a reasonable and just expla- 
nation of the facts.”— Pickett v. Pipkin, 520. 

Same ; false recitals in conveyance.—When a conveyance, or other written 
instrument, misrepresents the transaction to which it relates, as by un- 
true recitals, it is, at all times, the object of doubt and suspicion, which 
increases, or diminishes, as there is evidence proving or negativing any 
intent or motive to deceive. —Jb. 520, 


OssEcTIoNs To EVIDENCE. 


Motion to suppress ; when and how made.—A motion to suppress the answer 
to an interrogatory, on the ground tbat it is not responsive, must be 
made before the trial is begun ; but, if the evidence is irrelevant, it may 
be assailed by a general objection, and be excluded at any stage of the 
trial ; and if an auswer is objected to, on the ground that it is not re- 
sponsive to the interrogatory, and because it is ‘‘ otherwise i!legal,” the 
objection is sufficient to exclude irrelevant evidence.— Whilden & Son 
v. P. & M. Bank, 1. 

Redundant evidence.—The admission of evidence which, though illegal, 
is simply redundant, or superfluous, is, at most, error without injury. 
Ib. 1. 


. Same.—In a case tried before the court below without a jury, a disputed 


question of fact being proved by unexceptionable testimony, the admis- 
sion of illegal evidence for the same purpose is error without injury, 
since the evidence is simply redundant ; but, ‘if the trial had been be- 
fore a jury, the rule would probably be different.” — Gassenheimer v. Hu- 
guley, 83. 


PAROL AND WRITTEN. 


Written contract, and parol stipulations.—When a contract is reduced to 
writing, and signed by both parties, the writing becomes, in the absence 
of fraud or mistake, alieged and proved, the sole expositor of the terms 
of the contract : all prior verbal stipulations are either merged in it, or 
superseded by it.— Broughton v. Mitchell, 210. 

Policy of life-insurance ; parol evidence explaining word ‘ children,’ as bene- 
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Jiciaries.—A policy of life-insurance is not more open to variation by 
parol evidence, than any other written instrament ; and where the ben- 
eficiaries are therein described as the children of the assured, parol evi- 
dence can not be received to show that a grand-child was intended to 
be included. — Russell v. Russell, 500. 

Mortgage ; parol evidence identifying property conveyed.—The property con- 
veyed by a mortgage being described as ‘fourteen mules now on my 
plantation in Russell county,” parol evidence of the fact that the mort- 
gagor had but one plantation in said county, and that he had on it four- 
teen mules, renders the description definite and certain, and the prop- 
erty capable of identification.— Hurt v. Redd & Vo., 85. 

Trust evidenced by receipt of trustee; admissibility of parol evidence to vary. 
A writing signed by T. M. P., in these words: ‘Received of S. P., 
senior, $800 in gold, valued at $1,000 in currency, in trust for S. P., 
minor, my brother 8S. P.’s only living child, to be kept and used for his 
benefit, to the best of my ability, until he becomes of age, or marries,” 
evidences a trust created by the donor, and accepted by the maker as 
trustee, by which the sum of money specified, with its gains and accre- 
tious under the management of the trustee, is vested absolutely in the 
beneficiary ; and on his death before attaining bis majority, never hav- 
ing married, a contest arising between the sole distributee of bis estate 
and the personal representative of the deceased donor, parol evidence 
ean not be received to show that the donor intended, in that contingen- 
cy, that the property should revert to him, or to his estate. —Boykin 
v. Pace’s Executor, 68. 

Trust in lands ; when declared on parol eridence.--When a bill in equity 
seeks to establish and enforce a trust in lands, conveyed by deed abso- 
lute and unconditional on its face, the evidence must be full, clear, and 
satisfactory ; if the trust was declared in writing, but the writipg is not 
produced, and no excuse for its non-production is given, the trust can 
not be established upon parol evidence which is vague and uncertain. 
McVey v. Parker, 493. 


PRESUMPTIONS. 


Commercial law.—The general commercial law, under which the indorsed 
railroad bonds in this case are negotiable instruments, must be pre- 
snmed to prevail in Boston, where those bonds are made payable. 
Plock & Co. v. Cobb, 127. 

Negotiable paper; rights of holder.—Whoever is found in possession of 
negotiable paper, before maturity, is presumed to hold for value, and 
in good faith ; and this presemption can only be repelled by clear and 
distinct allegations and proof of a want of consideration, or a want of 
good faith in its acquisition.—Lehman Brothers v. Tallassee Man. Co., 
567. 

Presumption of partition from possession and lapse of time.— Possession by 
a devisee and those claiming under him, for more than twenty years, 
of a portion of the land devised to him and others as tenants in com- 
mon, with directions for an amicable division among them, is sufficient 
to raise the presumption of a valid partition, and the allotment of that 
portion to him in severalty —-Goodman v. Winter, 410. 

Presumption from lapse of time.—In a case involving the validity of a 
sale of an intestate’s linds, by order of the Probate Court, on the appli- 
cation of the personal representative, the payment of the purchase- 
money by the purchaser at the sale, the relinquishment of possession 
by the intestate’s family, the execution of an informal deed by the 
administrator, the entry and continued peaceable possession of the 
purchaser, and the destruction of the records of the Probate Court, 
being shown, the report and confirmation of the sale will be presumed, 
after the lapse of nineteen years, on bill filed by sub-purchasers to enjoin 
actions of ejectment by the heirs.— Smith v. Wert and Wife, 34. 














718 INDEX. 


EVIDENCE--ContTInvep. 


39. Same.— Where parties have held possession of lands for thirty-six years, 
without disturbance or adversary claim, under a partition made by 
commissioners acting under an order or deeree of a court of equity, the 
partition will be regarded as regularly and rightfully made, without any 
inquiry into the regularity of the proceedings by which it was effected. 
Baker v. Prewitt, 551. 

40. Same.—Under a bil) filed by an executor, for a partition of lands between 
the widow, on her second marriage, and the children and devisees, the 
will giving the widow an estate in fee; a deed executed by commission- 
ers appointed by the court, and approved by the court, conveying her 
portion of the land to her and her husband, by words which vest in 
them equal interests with the right ot survivorship, will be presumed, 
after the lapse of thirty-five years, to have been authorized by the facts 
which were in evidence before the court.—Jb. 551. 


PRIMARY AND SECONDARY. 


41. Proof of telegram.—The general rule which requires the production of 
the best evidence, and excludes secondary evidence of a writing which 
ean be produced, is applicable to messages seut by telegraph; but, 
whether the message given to the telegraph office to be sent, or that 
delivered at the place of destination to the party to whom it is sent, be 
regarded as the original, the latter may be received in evidence, when 
it is shown that the custodian of the other, and the office to which it 
was delivered to be sent, are beyond the jurisdiction of the court; and 
an admission by the party against whom it is offered, that the message 
received is correct, renders it admissible evidence. — Whilden & Sons v. 
P. & M. Bank, 1. 

42. Secondary evidence of records.—When records become material in the 
Wetermivation of legal rights, and their existence and subsequent loss 
or destruction are shown, their contents may be proved by secondary 
evidence. — Smith v. Wert and Wife, 34. 

43. Record of action of unlawful detainer; admissibility as evidence, and how 
proved.—In a statutory proceeding for the partition of crops between 
two joint owners (Code, §§ 3521-29), it is permissible, if not necessary, 
for the plaintiff to prove that, before the institution of the proceeding, 
he was dispossessed by the defendant of the crops, and of the land on 
which they were raised; and the record, or papers, of the action of un- 
lawful detainer, are the highest and best evidence of the eviction ; and, 
as preliminary to their introduction, the justice may testify to the fact 
that there was such a suit between the parties in his court.—Gassen- 
heimer v. Huquley, 83. 5 


See, also, JUDGMENTS AND DECREEs, 1-6. 


EXECUTION. 


1. Setting aside sale under execution.--A judgment of the Circuit Court, set- 
ting aside a sheriff’s sale of lands under execution issuing from that 
court, is of the same dignity, as binding and conclusive, as any other 
judgment it may render; and it can not be impeached collaterally, for 
errors or irregularities. —Scranton, Barney & Co. v. Ballard, 402. 

2. Sume.—-When a sale under execution is set aside by the court, pending 
an action of ejectment by the purchaser, his title is terminated, and he 
can not recover.—Jb. 402. , 

3. Statutory execution against sureties on administrator's bond ; remedies of sure- 
lies against —When an execution on a decree for money has been issued 
from the Probate Court against an executor or administrator, and been 
regularly returned ‘* No property found,” the plaintiff in the decree is 
entitled, as matter of right, to «a statutory execution against him and 
the sureties on his official bond (Code, § 2619), and the probate judge 
is charged with the ministerial duty of issuing it on demand: if the 
sureties have been released or discharged from liability on the bond 
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their remedy is by spersedeas ; or by motion to the court, if in session, 
to qnash the execution ; or, sometimes, by bill in equity.—Hudson v. 
Modawell, 481. 

4. Liability of property to debls.—Aside from constitutional and statutory ex- 
emptions, a debtor can not own any property, or interest in property, 
which can not be reached and subjected to the payment of his debts, 
either at law or in equity ; and a fraudulent conveyance of avy property, 
or interest, or right of property, which might be subjected to the pay- 
ment of bis debts, may be avoided by his creditors.—Sims v. Gaines, 
392. 


EXECUTORS AND ADMINISTRATORS. 


1. Executor’s assent to legacy; husband’s marital rights.—An executor’s assent 
to a legacy of an estate for life, or other particular estate, is an assent 
to the legacy in remainder, and divests all title to the property out of 
the estate; and where such remainder was vested in a woman who after- 
wards married, prior to the passage of the ‘* married woman's law” of 
1848, her husband’s marital rights at once attached, the possession of 
the tenant for hfe being the possession of the remainder-man.— Hemp- 
hill v. Moody, 468. 

Same; land directed to be sold at termination of life-estate.—This rule does 
not apply, where lunds are devised to the testator’s widow for life, and 
are directed to be sold on her death; in such case, the interest of the 
remainder-men, whether held under the will or under the statute of de- 
scent and distribution, is personal property, and is not affected by the 
possession of the tenant for life. —Jb. 463. 

3. Contracts of executor; liability of estate for.—Au executor can not create 
any charge against the estate in bis hands, enforceable at the suit of the 
creditor, or person with whom he contracts, without express power and 
authority to do so: his contracts create only a personal liability, though 
his creditor may, after suing him to insolvency, have a remedy to reach 
and subject any indebtedness to bim on the part of the estate. —Sleele v. 
Steele’s Adm’r, 438 

4, Same, under act of April 8, 1873.—The act approved April 8, 1873, giving 
a remedy against a trust estate for labor or services rendered for it at 
the instance of the trastee (Code, § 3747), has no retroactive operation: 
it is not within the power of the legislature to create a legal liability oat 
of a past transaction, for which no liability or remedy existed at the time 
of its occarrence.—Jb. 438. 

Renewal of note by executor or administrator.—The case of Brown r. Lang, 
4 Ala. 50, discussed, as to the renewal of the testator’s or intestate’s note 
by an executor or administrator, and other authorities on the point 
cited ; the court adding, ‘* We do not wish to be understood as re- 
affirming the doctrine declared in that case—that the giving of a new 
note by the personal representative extinguishes the debt of the estate.” 
Ib. 438. 

6. Power of executor or adminisirator over properly, real or personal; pleading 
statule of limitations. —The absolute title to the personal assets and 
choses in action vests in the personal representative, though not in his 
own right ; and as to them, he may revive a debt by a promise or par: 
tial payment, and is not guilty of a devastavit by failing to plead the 
statute of limitations, unless it be in a case of collusion or bad faith. 
But the title to the real estate descends at once to the heirs, or devisees, 
subject to the exercise of certain express powers with which the personal 
representative is clothed by statute; and, except by the exercise of 
these statutory powers, in the mode prescribed, no admission or act of 
his can bind them, or create a charge on the real estate.—Jb. 438. 

7. Statute of limitations, as defense to suit against personal representative, heir 
or devisee.— An executor or administrator is not bound to plead the stat- 
ute of limitations, in defense of an action founded on a debt of his tes- 
tator or intestate ; and he may, as to himself, prevent the bar of the 
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statute from attaching, or remove it after it has attached, by an express 
promise ; but such promise on his part, or failure to plead the statute, 
can not prejudice the rights of the heir or devisee, nor charge the land 
with the payment of the debt.—Scott v. Ware, 174. 

8. Same.—It an action is commenced against the personal representative be- 
fore the bar of the statute of limitations is complete, the operation of 
the statute is thereby arrested, and the original debt becomes merged in 
the judgment; but, when the judgment was rendered after the comple- 
tion of the statutory bar, and the time when the action was commenced 
is not shown by the creditor, the court will not indulge in any presump- 
tion or intendment as to that time, in order to prevent the bar of the 
stutute as in favor of the heir or devisee.—Jb. 174 

9. Judgment against personal representative; effect as against heir or devisee. 
There is no privity between the personal representative and the heir or 
devisee; a judgment against the former is not binding on the latter, nor 
even evidence, as against him, of any other fact than its rendition, of 
which it is evidence against all the world. —Steele v. Steele’s Adm’r, 438; 
Scott r. Ware, 174. 

10. Testamentary power to sell lands for payment of debts; when held to create 
trust.—In this State, lands being charged by statute with the payment 
of debts, a mere power to sell lands for the payment of debts, conferred 
by the will on the personal representative, does not create a trust or 
charge on the lands in favor of creditors, nor take the debts out of the 
statute of limitations: to have that effect, the will must show clearly 
an intention to create such a trust; and when it is created, the debts 
are taken out of the operation of the statute of limitations.—Steele ¢. 
Steele’s Adm'r, 438. 

11. Will construed as conferring personal trusts on exeeutrix, and not executorial 
duties. — Where the testator appointed his widow and eldest son as his 
executors, and, after directing the payment of his debts by them, be- 
queathed to the widow an estate during life or widowhood, in all his 
property, charged with the support and education of the minor children 
until they became of full age or married; desiring her to give off to 
each of the children, as they became of age or married, such portion, at 
her discretion, as he had already given to each of the older children ; 
and further declaring, ‘It is my purpose to allow my wife, as one of 
my legal representatives, and during her widowhood, to exercise a rea- 
sonable discretion and power in the wanagement of my estate, with 
reference to the sale of real or other property, and in making invest- 
ments of surplus money, etc., by and with the advice and consent of 
the court;” held, that these clauses conferred on the widow personal 
trusts. and not executorial duties attached to the office of executrix.— Er 
parte Dickson, 188. 

12. Jurisdiction of Probate Court in matter of settlement of executor’s accounts. 
Personal trusts conterred by the will on an executor, which do not in- 
volve executorial duties, and which could not be executed by an admin- 
istrator de bonis non, present no obstacle to the settlement of his accounts 
as executor in the Probate Court.—Jb. 188. 

13, Jurisdiction of Chancery and Probate Courts, in matter of settlements of ad- 
ministrations —Ordinarily, the Probate and Chancery Courts have con- 
current jurisdiction in the matter of settlements of administrators’ ac- 
counts, and the settlement must proceed in the court which first acquires 
jurisdiction; yet, if the settlement is commenced in the Probate Court, 
and a question there arises which that court, by reason of its limited 
powers, is incompetent to determine, either party may remove the set- 
tlement into the Chancery Court.—(lenn’s Adm’r v. Billingslea, 345. 

14, When jurisdiction of Probate Court attaches.—When an administrator has 
resigned, or been removed, it is his duty to settle his accounts within 
one month after his authority has ceased, and, on his failure to do so, 
the court proceeds, ex mero motu, to compel a settlement (Code §§ 2990- 
96); and although it is a proper practice to issue a citation to him, be- 
fore resorting to compulsory measures, a citation is not required by the 
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15. 


16. 


17 


18. 


19. 


20. 


21. 


22. 


statute, and its issue is not taking jurisdiction by the court, so as to 
prevent a resort to equity.— Jb. 345. 

Statutory provisions as to settlements of administrators whose authority has 
ceased. —The several statutory provisions contained in the Revised Code 
of 1807 (§§ 2232-35, 2165-67), and in the Code of 1876 (§§ 2537-40, 
2590-96), though not collated, nor even placed in juxtaposition, in either 
compilation of the laws, evidently relate to the same subject, and are to 
be construed together, giving operation to each— Jb. 345. 

Discontinuance of settlenent.—When a decree of the Probate Court, ren- 
dered on settlement of the accounts of an administrator whose authority 
has ceased, is reversed by this court on appeal, but the certificate of re- 
versal is not sent down tor seven years, during which time no action is 
taken in the matter in the court below, the proceeding is not thereby 
discontinued. — Jb, 345. 

Abatement and revivor of settlement.—The statute which requires actions to 
be revived within eighteen months after the death of a party (Code, 
§ 2908), does not apply to a proceeding for the settlement of an admin- 
istrator’s accounts in the Probate Court.— 1b. 345. 

Removal of settlement into equity.—Heirs and distributees, the parties ben- 
eticially interested in the estate, may come into equity, in the first in- 
stance, to compel a settlement of the administrator’s accounts ; but the 
administrator himself, when he is the actor, must proceed in the Pro- 
bate Court, and can not come into equity without showing some special 
reason for a resort to a court of equity.—ZJb. 345. 

Same; by administrator de bonis non.—In compelling a settlement of the 
accounts of bis predecessor in the admivistration, an administrator de 
bonis non represents the distributees, or persons beneficially interested 
in the estate, and may come into equity in the first instance, as they 
might, without showing any special equitable ground, at any time be- 
fore the Probate Court has acquired jurisdiction.—Jb. 345. 

Same; election as to charging administrator with waste, rents and profits. 
Where the administrator in chief kept the estate together for a number 
of years, without an order of court, cultivating the lands with the labor 
of the slaves, selling the crops, and cutting and selling timber from the 
lands ; it is the right and duty of the administrator de bonis non to hold 
him accountable tor these things, and he has the right to elect as to the 
wanver in which the charge shall be made, as the distributees might ; 
and this election he may exercise in the Probate Court, without resort- 
ing to a court of equity, although an infant distributee is interested in 
the settlement. — Jb. 345. 

When administrator may remove settlement into chancery.—If an adminis- 
trator pays, by mistake, to the personal representative of the deceased 
husband, moneys which properly belong to the estate of the deceased 
wife ; and such moneys are distributed, in due course of administration, 
to the distributees of the husband’s estate, who are also the distributees 
of the wife’s estate ; although the administrator making the wrongful 
payment can not claim a credit for it on settlement of his accounts, he 
can make it available in the Probate Court, in having satisfaction en- 
tered, pro tanto, of the decree in favor of the distributees who received 
the benefit of it, if they are parties to the settlement ; but, if they are 
not parties to the settlement, though the wife’s personal representative 
is a party, the administrator can not obtain relief in that court, and 
may therefore remove the settlement into chancery.—Hemphill v. 
Moody, 469. 

Same.—A court of equity will not entertain a bill for the removal and 
settlement of the administration on a decedent's estate, at the instance 
of the administrator himself, because he is also the guardian of one of 
the distributees, who has attained his majority ; nor because the admin- 
istrator has committed an error or mistake in the allotment of exempt 
property to a minor child. Neither of these facts shows that the settle- 
ment can not properly be made in the Probate Court.— Draper's Adm'r 
v. Draper, 545. 

(46) 
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23, Allowance to administrator, for board er maintenance of intant distributee. 


It is vot within the line of the ordinary authority and duty of an exec- 
utor or administrator, to apply the assets in bis bands to the mainte- 
nance of the widow and children, or other persons having an interest 
in the estate ; and even when the testator’s will eharges his estate with 
the maintenance and education of an infant grandson, and autborizes 
his personal representative to wake a reasonable appropriation of the 
assets for that purpose, the ebarge is subordinate to the. payment of 
debts and expenses of administration ; consequently, when the personal 
replesentative claims a credit, on final settlement of bis accounts, for 
moneys expended for that purpose, he must show that there were assets 
remaining, aiter the payment of debts and expenses, which could prop- 
erly be so applied.— Wright’s Adm’r v. Wright, 88. 


24, Proof of voucher.—A receipt for money paid, presented by an adminis- 


trator as a voucher, is not self-proving ; and if 1t is contested, the onus 
is on him to prove the payment, or the signature to the receipt.— 1b. 88. 


25, Settlement ef accounts of deceased administrator ; renedy against sureties. 


When an administrator has died without making a settlement of his 
accounts, bis personal representative may make sueb settlement, or may 
be required to make it, in the Probate Court, and a decree may be ren- 
dered against him, in favor of the administrator de bonis non (Code, 
§§ 2537-40, 2590-96) ; but such settlement is not conclusive on the sure- 
ties of the deceased administrator, nor will it support an action at law 
against them ; eopsequently, the administrator de bonis non, alter having 
obtained such a decree against the personal representative of the de- 
eeased administrator in chief, with an exeeution thereon returned ‘* No 
property found,” may file a bill in equity against the sureties and per- 
sonul representative of the deceased administrator, to compel a settle- 
ment of his accounts. — Nlalleeorth’s Adm’r v. Farnham, 259. 


26. Statutory execution against sureties on administrator's bond ; remedies of sure+ 


lies against.—When an execution on a decree for money bus been issued 
irom the Probate Court against an executor or administrator, and been 
regularly returned ‘*No property found,” the plaintiff in the decree is 
entitled, as matter of right, to « statutory execution against bim and 
the sureties on his official bond (Code, § 2619), and the probate judge 
is charged with the ministerial duty of issuing it on demand: if the 
sureties have been released or discharged from liability on the bond, 
their remedy is by sypersedeas ; or by motron to the court, if in session, 
to quash the execution ; or, sometimes, by bibl in equity.— Hudson v. 
Modavwell, 481. ‘ 


27. Surety on administrator's bond ; defenses and liabilities.—A surety on the 


official bond of an «administrator, when sued in equity to compel a set- 
tlement of the administration of his deceased principal, may assert al? 
the rights and detenses that would have been available to his principal, 
and is burdened with all the duties, liabilities and presumptions, that 
attached to the latter in his fiduciary capacity.— Baines v. Barnes, 375. 


28. Same; allowance for maintencnce and education.—The husband having 


qualified as the administrator of the estate of his deceased wife, and 
died without having settled his administration, the surety on his official 
bond, when sned in equity. by the children for a settlement of the ad- 
ministration, can not claim a credit or allowance for their board and 
education, furnished by the husband and father, when it appears that 
he was able to support and edneate them according to their station in 
life, and that they contributed by their labor to the support of the fam- 
ily. (The case of Beasly v. Watson, 41 Ala. 234, on this point, ‘carries 
principle to the extremest verge, and the court is unwilling to extend 
1t.”)—Jb. 375. 


29. Release of surety by distrebutee.—A release from his hability, procured by 





the surety from the female distributees, on payment of a nominal or 
insignificant sum of money, is not available to him as « defense, unless 
he proves that it was executed by them with full knowledge of all the 
facts, after being informed of its contents and legal effect. —/b. 375. 
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1. 


Homestead exemption; alienation in 1865, and assignment by bankrupt court. 
Under the statutes existing in 1865, there was no limitation on the 
owner's power to alienate his homestead ; and neither he nor his wife 
could set up a claim of homestead against an equitable mortgage created 
by him on bis lands ; and the subsequent assignment of a homestead in 
them, by the District Court in bankruptcy, would have no effect as 
agaiust such equitable mortgage.— Newlin, Fernley & Co. v. McAfee, 357. 


FERTILIZERS. 
1. Sale of fertilizers, without compliance with inspection laws.—Under the pro- 


5 
oe. 


visions of the act approved March 2, 187!, requiring the inspecting, 
stamping and branding of fertilizers (since repealed), there could be 
no recovery for the price of a fertilizer, which had not been inspected, 
stamped or branded, as required by the second section of that act. 
Renfro & Andrews v Loyd, 94. 


. Same; sufficiency of plea in averment of facts, or legal conclusions.—In an 


action Ou a promissory note given for the price of a fertilizer sold by 
plaintiffs to defendant, a plea averring that the fertilizer had not been 
inspected, stamped or branded, as required by the second section of the 
said act, is not objectionable for vagueness or indefiniteness, nor as 
averring legal conclusions instead of facts. —7b, 94. 

Same ; place of sale; sufficiency of plea.—Although the said statute had no 
extra-territorial operation, and did not affect the validity of sales made 
in another State ; yet, in a plea setting up a failure to comply with the 
requisitions of the statute, in defense of an action on a note given for 
the price of a fertilizer, it is not necessary to aver that the sale was 
made in Alabama: if it was not made here, the fact would be good 
matter for a replication to the plea.—Jb. 94. 

Relevancy of evidence, affecting consideration of note-—In an action on a 
note given for the price of manipulated guano, sold by plaintiffs to de- 
fendant, printed circulars und posters, publicly displayed and distribu- 
ted, purporting to give the chemical analysis and ingredients of the 
guano sold by plaintiffs, are competent evidence for the defendant, as 
tending to show that these statements were purt of the stipulations and 
inducements of the contract; and the fact that they were dated and 
distributed several years before the sale to the defendant, does not affect 
their admissibility as evidence, in the absence of proof of any change 
in the composition or manufacture.— Wilcox, Gibbs & Co. v. Henderson, 
535. 

Same ; declarations of agent; representations of quality, as warranty. —The 
sale to detendant having been made by plaintiffs’ agent, it is competent 
for the defendant to prove that said agent, in making the sale, *‘ told 
defendant that he had authority from plaintiffs to warrant theirs to be 
good guano ;” but such statement does not, as matter of law, amount 
to a warranty ; and, even if believed, it does not necessarily constitute 
a defense to an action on the note.—Jb. 535. 


6. Same.—As evideuce tending to show the quality of the article sold, the 


defendant may adduce the testimony of other planters who bought 
from plaintiffs’ said agent during the same year, as to its worthlessness; 
and plaintiffs may, in like manner, prove its worth and good quality, 
by the testimony of other purchasers. — Jb. 535. 


_ FRAUD. 
1, 





Representations of qualify, as constituting fruud.—A representation by the 
seller, as to the quality of an article sold by him, when merely the ex- 
pression of an opinion, does not constitute a defense to an action for 
the price, unless he knew it to be untrue, or stated it as a fact when he 
had no knowledge or well-founded belief that it was true ; and this rule 
equally applies to representations of an agent in negotiating a sale. 

Wileow, Gibbs & Co. v. llenderson, 535. 
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4, 


5. 
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Proof of fraud.—Althongh‘fraud will not be presumed, it may be proved 
by circumstances ; and the probative force of donbttfal or suspicious 
circumstances is increased, when they are left unexplained by the party 
who ought to explain them.— Whelan v. McCreary, 319. 

Same.—Although fraud is not to be presumed, it may be proved, like any 
other fact, by circumstances ; and while the courts will not force con- 
clusions of fraud from facts which may consist with honesty and fair 
dealing, they will not refuse to draw from uncontroverted facts the in- 
ferences which logically and naturally flow from them ; and will regard 
professions of good faith, and denials of frand, by the parties to the 
transactions impeached, ‘tas but their own estimate of their condnet, 
which can not relieve them from showing « reasonable and just expla- 
nation of the facts.” — Pickett v. Pipkin, 520. 

Same ; false recitals in conveyance.— When a conveyance, or other written 
instrument, misrepresents the transaction to which it relates, as by un- 
true recitals, it is, at ull times, the object of doubt and suspicion, which 
increases, or diminishes, as there is evidence proving or negativing any 
intent or motive to deceive. — Jb. 520, 

Statutes relieving from disabilities of coverture and infancy ; how regarded, 
in contest with creditors.— Private statutes, relieving a debtor’s son of the 
disabilities of infancy, and making bis wife a free-dealer, when set up 
in a contest with his creditors, who seek to set aside, as fraudulent, sev- 
eral conveyances executed between him and the members of his family, 
will be presumed to have been enacted at his instance, or with his con- 
sent, no special reason being shown for their passage.--Jb. 520. 

Averments of frand —Fraud being a conclusion of law, a general aver- 
ment that a deed is fraudulent, or that it was executed with the intent 
to hinder, delay, or defraud creditors, is not sufficient; but, while the 
general facts constituting the frand must be averred, it is not necessary 
that all the particular facts and circumstances, which are matters of 
evidence, should be minutely charged. Where the bill alleged that the 
debtor, a short time before the commencement of the plaintiff's suits 
against him, and for many years prior thereto, owned and p>ssessed a 
large estate, consisting of real and personal property, ‘“‘which has been 
so artfully and fraudulently arranged and conveyed that no title to any 
portion thereof is now in his name, and he pretends that he has no 
property subject to levy and sale under execution;’ giving a descrip- 
tion of each one of the several conveyances, alleging that the considera- 
tion of each was assumed or fictitious, and averring that they were 
made with intent to binder, delay, and defrand the complaiuants, and 
that the debtor and the several grantees fraudulently conspired together 
to deteat the complainants in the collection of their debts; held, that 
these averments were sufficient.—Jb. 520. 


FRAUDS, STATUTE OF. 


2. 


Verbal agreement for sale of lands ; right of purchaser to recover back money 
paid. -The weight ot authority, English and American, confines the 
rigbt of a purchaser of lands, under a verbal agreement, to recover 
back the money which he bas paid, to cases in which the vendor is un- 
able or refuses to complete the contract ; but the decisions of this court, 
from an early day, do not so limit the right, when the purchaser has 
not been let into possession. — Flinn v. Barber, 193. 

Same. —These decisions were made under the former statute of frauds 
(Clay’s Digest, 254, § 1), which did not declare such verbal agreements 
void, but only prohibited an action oo them; while the present statute 
(Code, § 2121) declares them absolutely void, and therefore incapable 
of conferring any right ; and being void, the purchaser may, of course, 
recover back the mouey which he has paid, while the contract remains 
executory.—Jb. 193. 
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Contracts fraudulent as against creditor.—So tar as the validity of any par- 
ticular contract or transaction with a debtor is concerned, there is no 
practical difference between fraud in fact and fraud in law: whenever 
the effect of the transuction is to hinder, delay, or defraud his creditors, 
the law infers the intent, though there may be no evidence of a corrupt 
motive, and declares the transaction fraudulent.—Sims v. Gaines, 392. 

Validity of absolute conveyance, intended as mortgage.—A conveyance of 
lands, absolute on its face, but intended only as a mortgage, or security 
for a debt, is fraudulent and void as against existing creditors, although 
there may have been no actual intent to defraud.—Jb, 392. 

Conveyance with secret reservation, for benefit of grantor,—Any secret reser- 
vation of a valuable right to the grantor, a debtor in embarrassed cir- 
cumstances, renders au absolute conveyance void as to existing credit- 
ors ; and the court will not enter into any nice calculation of the abso- 
lute value of the right so reserved ; the retention of possession during 
the current year, and an equity of redemption in lands mortgaged to 
their full value, are each a valuable right.—Jb. 392. 

Liability of property to debls.— Aside trom constitutional and statutory ex- 
emptions, a debtor can not own any property, or interest in property, 
which can not be reached and subjected to the payment of his debts, 
either at law or in equity ; and a fraudulent conveyance of any property, 
or interest, or right of property, which might be subjected to the pay- 
ment of bis debts, may be avoided by his creditors,—Jb. 392. 

Fraudulent conveyances; who may impeach ; defenses against creditor's claim. 
The statute of frauds avoids voluntary and fraudulent conveyances, only 
in favor of creditors and purchasers, who alone may sustain injury 
from them, leaving them valid and operative as between the parties and 
their privies ; and when a conveyance is attacked by a person claiming 
to be a creditor, the parties claiming under it bave the right to require 
proof of his debt. and to set up against it any defense, not merely per- 
sonal, which the debtor himself might make if he were sued.— Pickett v. 
Pipkin, 520, 

Sume; grantee’s participation in fraud. —When a conveyance is founded on 
a valuable consideration, 1t will not be set aside, at the instance of cred- 
itors, on account of the fraud of the grantor, in which the grantee did 
not participate ; but, when there was in fact no valuable consideration, 
notwithstanding its recital in the deed, the fraud of the grantor is 
visited on the grantee, aud his own good faith will not protect him. 
Ib. 520. 

Same; false recitals in conveyance. —When a conveyance, or other written 
instrument, misrepresents the transaction to which it relates, as by un- 
true recitals, it is, at all times, the object of doubt and suspicion, which 
increases, or diminishes, as there is evidence proving or negativing any 
intent or motive to deceive.— Jb. 520. 

Statutes relieving from disabilities of coverture and infancy; how regarded, in 
contest with creditors.— Private statutes, relieving a debtor’s son of the 
disabilities of infancy, and making his wife a free-dealer, when set up 
in a contest with his creditors, who seek to set aside, as fraudulent, 
several conveyances executed between him and the members of his 
family, will be presumed to bave been enacted at his instauce, or with 
his consent. no special reason being shown for their passage.— Jb. 520. 

Conveyances held frandulent, —Several conveyances, executed by an embar- 
rassed debtor about the same time, by which the whole of his property 
was conveyed to different members of his family, held fraudulent and 
void at the instance of his creditors, notwithstanding the denials of 
friud in the answers, and the recitais of valuable consideration paid ; 
there being no proof of the ability of the several grantees to pay the 
purchase-money as recited, nor of the disposition of the money by the 
debtor, if received.—Jh, 520. 

What conveyanees are fraululent.—A conveyance without consideration, 
or on a simulated consideration, is inoperative and void as against exist» 
ing creditors ; but, if it is founded on a valuable consideration, it will 
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not be set aside at the instance of creditors, because of the grantor’s 
intent to hinder, delay, or defraud them, unless the grantee participated 
in that intention, had knowledge of its existence, or had notice of facts ° 
which would charge him with constructive knowledge of it.— Bradley & 
Co. v. Ragsdale, 558. 

Same. —-Where the evidence shows that the grantee paid about the fair cash 
value of the property, the transaction will not be held fraudulent, mere- 
ly because he was related to the grantors, and afterwards leased the 
property to them.—-/b. 558. 

Gift by husband to wife.-—When lands are purchased by the husband, and 
the title taken in the name of the wife, the transaction, if fair, 1s a gift 
or advancement to the wife, and there is no presumption of a resulting 
trust in bis favor; but a court of equity will, at the instance of bis cred- 
itors, treat it as a direct conveyance from the husband to the wife. 
Pickett v. Pipkin, 520. 

Voluntary conveyance ; validity of. —Under the present statute of frauds 
(Code, § 2124), which is a substantial re-enactment of the second sec- 
tion of the statute of 1803 (Clay’s Digest, 254, § 2), which was in turn 
borrowed trom 13 Eliz. e¢ 5, a voluntary conveyance is void as against 
existing creditors of the grantor, although no traudulent intent existed. 
Anderson v. Anderson, 403. 

Same; who are creditors.—The term creditors, as used in this statute, has 
always been construed liberally, and includes any person who has a 
right, claim, or demand, founded on contract, whether contingent or 
absolute, for the performance of a duty, or the payment of damages in 
case of non-performance, although no breach may occur until after the 
execution of the conveyance.—Jb. 403. 

Same; same.—'The distributees of an estate are creditors of tbe admipis- 
trator from the execution of his bond, and may set aside, as construct- 
ively frandulent, a voluntary conveyance subsequently executed by him, 
although a devastavit may not occur, or may not be judicially ascertained, 
until after the execution of the conveyance. —/b. 403. 

Same; who may impeach.- Existing creditors only can impeach, as con- 
structively fraudulent, a voluntary conveyance of property by their 
debtor ; but, at their instance, the property will be subjected to theiz 
debts, without any inquiry into the pecuniary circumstances of theiz 
debtor when he made the gift. — Lockard v. Nash, 385. 

Stalute of limitations, as bar in favor ¢f voluntary grantee.—A voluntary 
grantee of property is held a trustee, by operation of law, tor the benefit 
of the existing creditors of the grantor ; and when the gift is of personal 
property, and is attended by no circumstances of concealment, if the 
creditors allow six years to elapse without suit to enforce their rights, 
the grantee may invoke the statute of limitations as a defense.— /b. 385. 


GARNISHMENT. See ArracHMENT. 


GIFT. See FravpuLent Conveyances, 10-14; Hussanp anp Wire, 9, 10. 


GUARDIAN AND WARD. 


1. 


2. 


When action lies on guardian's bond.—An action at law can not be main- 
tained by the ward, on the official bond of his guardian, until the lia- 
bility of the latter has been ascertained by the decree of a court of com- 
petent jurisdiction. —Juiley v. Boyd's Adm’r, 399. 


Settlement of quardian’s accounts.—In the settlement of a guardian's ac- 


counts, the Probate Court and the Chancery Court have concurrent 
jurisdiction ; and the ward may, at bis election, proceed in either torum 
to compel a settlement, unless the jurisdiction of the other has attached. 
He may maintain a bill against the guardian alone, without joining the 
sureties, to compel a settlement of the guardianship ; and the sureties 
may intervene by petition to protect their interests, if they desire to do 
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so; but, whether they intervene or not, the decree is binding aud con- 
clusive on them, in the absence of fraud, and will support an action at 
law against them on the guardian’s bond.— Jb, 399. 

3. Unauthorized sale of lands by quardian; remedies of ward —When a guar- 
diau makes an unauthorized sale of lands belonging to his ward, the 
latter may. at his election, either repudiate the sale, and recover the 
lands, or ratify the sale, and claim the purchase-mouey; and if he elects 
to ratify it, bis ratification relates back to the date of the sale, and 
clothes him with all the rights of the original vendor, including the 
right to entorce the vendor’s lien for the unpaid purchase-money.—Shor- 
ter v. Frazer, 74. 

4. Resulting trust, between guardian and ward.-—When « person borrows money 
from an infant's guardian, to be used in paying his notes for lands 
which he has purchased, with the understanding and agreement between 
them that, on the guardian’s resignation in a short time, the borrower 
would take out letters of guardianship, and receive his own notes from 
the former guardian as mouey ; and this agreement is carried into effect, 
and the money is so used ; the transaction does not create an equity in 
the ward to charge the lands with the payment of the money so bor- 
rowed and used.——Coles v. Allen, Preer & Iliges, 98. 


HABEAS CORPUS. 


1, Power of circuit judge to discharge under.—When a person is in custody 
under a sentence to imprisonment. or hard labor, imposed by the mayor 
of a municipal corporation, within the exercise of his lawfal jurisdic- 
tion, tor the violation of a valid city ordinance, a circuit judge has not 
power to discharge him on habeas corpus; and a discharge by him in 
such case, being void, is uo obstacle to a re-arrest of the prisoner under 
the judgment of the mayor. —Er parte City Council of Montgomery, 463. 

2. Sume; proceedings, how reviewed. —Vhe statute which gives an appeal to 
this court, from the judgment of a judge of the Cirenit Court or City 
Court, *‘on application for writs of certiorari, supersedeas, quo warranto, 
mandamus, and other remedial writs” (Code, § 3923), does not apply to 
proceedings on habeas corpus: when a discharge is improperly granted, 
to a person who is in custody under a valid sentence imposed by the 
mayor of a municipal corporation, the proper remedy, by which to 
review the proceedings, is a petition to this court for a writ of certiorari, 
under the practice prescribed in Ee parte Croom & May, 19 Ala. 561. 
Ib. 463. 


HUSBAND AND WIFE. 


1. Husband's interest in wife's lands.—By the common law, which prevailed 
in this State in 1834, the husband became entitled, as tenant by the 
curtesy, to an estate for life in hands belonging to his wife in fee, on the 
birth of issne alive of the marriage.—- Baker v. Prewitt, 551. 

. Husband's marital rights. --At common law, and prior to the passage of the 
several ‘*married women’s laws” of this State, the husband's marital 
rights did not attach to the wife’s distributive interest in aun intestate’s 
estate, unless he reduced it to possession during coverture ; and until 
such reduction to possession, he could not release it, nor, by any act, 
agreement, or admission, estop the wife from asserting her rights to it. 
Hemphill v. Moody, 468. 

Same.—An executor’s assent to a legacy of an estate for life, or other 
particular estate, is an assent to the legacy in remainder, and divests 
all title to the property out of the estate; and where such remainder 
was vested in a woman who afterwards married, prior to the passage of 
the ‘‘*married woman’s law” of 1848, her bhusband’s marital rights at 
ouce attached, the possession of the tenant for life being the possession 
of the remainder-man.— Jb, 468. 

4. ** Married women’s” laws not retroactive.—The several statutes for the pro- 
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tection of the estates of married women, known as the ‘‘married wo- 
man’s laws,” have no retroactive operation, and do not affect the rights 
of property of husband or wite in the estates of decedents, testate or 
intestate, which vested in them prior to the passage of those statutes. 
1b. 468, 

5. Conveyance to husband and wife.—A deed executed in 1835, conveying 
lands to busband und wife, vested in them equal interests in the entire 
property, with the right of survivorship.— Buker v. Prewilt, 551. 

6, Conveyance of wife's statutory separate estale.—Lands, belonging to the 
statutory separate estate of a married woman, can only be conveyed by 
the deed of husband and wite, attested by two witnesses, or ackuowl- 
edged and certified before and by some officer baving authority to take 
and certify such acknowledgment.— Vaughan v. Marable, 60. 

Wife's statutory separate estate ; how created ; liability for necessuries ; evi- 
dence as to nature of estate.—Under a deed executed in this State, by 
which lands are conveyed to a married woman, the estate granted not 
being otherwise limited by the terms of the deed, the lands become a 
part of her statatory separate estate (Code, )§ 2705-11), and subject to 
all the incidents and liabilities imposed by law on that estate ; and 
when an action at law is brought xgainst her aud her husband, to en- 
force such statutory liability, evidence can not be received to change 
the character of her estate, although it might be admissible, in a court 
of equity, to show that the consideration was money belonging to her 
separate estate by contract.— Wheeler v. Walker, 560. 

8. Conveyance of wife's property, for husband's debt ; equitatle relief against. —A 
married woman can not, either directly or indirectly, by mortgage or 
absolute deed, convey property belonging to her statutory separate 
estate, in consideration of the debt of her husband ; and having exe- 
cuted such conveyance, she may come into equity to have it set aside 
and cancelled, without averment or proof of fraud, duress, or improvi- 
dence in the transaction.— Boylston v. Furrior, 564. 

9. Gift by husband to wite-— When lands are purchased by the husband, and 
the title taken in the name of the wife, the transaction, if fair, is a gift 
or advancement to the wife, and there is no presumption of a resulting 
trust in his favor; but a court of equity will, at the instance of his 
creditors, treat it as a direct conveyance trom the husband to the wife. 
Pickett v. Piplein, 520. 

10. Equitable estate of wife; husband's liability for rents and profits.—The wife 
is entitled to the rents and profits of ber equitable estate, and may 
prevent her husband from receiving them ; but, if she allows him to 
receive and use them, without dissent on her part, aud without an ex- 
press promise on his part to account for them, the presumption of a 
gift to him arises ; and to repel this presumption, in a contest with his 
creditors, especially after the lapse of many years, the proof must be 
clear and convincing.— Newlin, Fernley & Co. v. Me Afee, 357. 

11. When husband or wife must sue.—An action to recover the rents, income 

_and profits, of property belonging to the wife’s statutory separate 
estate, which may accrue after the property has come to the possession 
of the husband, must be brought in his name; but rents accruing at 
the time of the marriage, on a lease of her lands made by the wife while 
sole, are a part of the corpus of ber estate, and an action to recover 
them, or founded on the promise of a stranger to pay them, though 
such promise is made during coverture, is properly brought in the name 
of the wife.— Bogys v. Price, 514. 

12. When husband may join in bill with wife.—Under the chancery practice 
which prevailed in 1875 (now changed by Rule No. 15, Code, p. 163), 
the husband was properly joined as co-plaintiff with the wife, where 
the bill sought to recover property belonging to her statutory separate 
estate, anless he had an interest adverse to hers; and in a bill so filed 
while that practice prevailed, the husband will be treated as the trustee 
or next friend of the wife.— Baines v. Barnes, 375, 

13. When husband is proper party to bill.—On the death of the wife, without 
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issue, and intestate, being a distributee of the estate of her deceased 
father, her surviving husband is properly joined with the other distri- 
butees as complainant in a bill which seeks to compel a settlement of 
the administration of the estate.—/b. 375. 

14. Attachment against wife’s statutory separate estate.—The wife’s statutory 
separate estate can not be reached by attachment or garnishment.— Mc- 
Mullen v. Lockard, 56. 


IMPEACHMENT. 


1. Of justice of the peace; nature and requisites of proceeding.—The constitu- 
tional provision in reference to the impeachment of justices ot the 
peace and other officers named in the 3d section of the 7th article, and 
the statute approved January 23d, 1879, ‘to provide for the impeach- 
ment and removal from office” of those officers (Sess. Acts 1875-9, p. 
155), create a pew jurisdiction, and provide the manner of its exercise ; 
and if that mode is not followed, the proceeding can not be sustained. 
State v. Seareil, 225. 

2. Same; when founded on report of grand jury, and sufficiency of report. 
When the proceeding is instituted by the solicitor on the recommenda- 
tion and report of the grand jury, the statute requires that the report 
shall set forth the facts ; and although it may not be necessary to set 
forth the misconduct complained of with that degree of accuracy usu- 
ally required in pleading, a succinct statement of the tacts, showing the 
nature and description of the acts of official malversation charged, 1s 
required, as a guide to the solicitor, and a protection to the accused. 
Ib. 225. 

3. Same.-—A report in these words: ‘* We regret that it is our duty to state, 
that our investigations have developed that” A. and B., justices of the 
peace, ‘** have, in a large number of cases, been guilty of the crimes of 
extortion and misconduct in office. ‘The reports of those officers, cer- 
tified by themselves, respectively show that they are in the habit of com- 
promising the most serious criminal cases, on the payment of costs by 
the accused. Indeed, this seems to be the settled practice in their 
courts. We refer to the reports of said officers, in contirmation of this; 
and, on account of said offenses, we recommend that said officers be 
impeached, for corruption in oflice, and extortion committed by each of 
them under color of oftice,’—held too vague and indefinite to support 
an impeachment.— Jb. 225. 

4. Mistake in title of impeachment statute.—The title of said impeachment 
statute of January 23, 1879, as printed in the Session Acts, pp. 155-59, 
limits the provisions of the statute to the officers named in the 3d sec- 
tion of the 7th article of the constitution, while the body of the statute 
also applies to the officers named in the 2d section; but a reference to 
the enrolled bill, on file in the office of the secretary of state, shows 
that there is a mistake in the title as printed, and that both classes of 
officers are mentioned in the title of the law.—Jb. 2<5. 


INFANTS 


1, Sale of infant's lands ; power of equity to decree.—In this State, the Chan- 
cery Court, by virtue of its general jurisdiction over infants and their 
estates, has power to decree the sale of an infant's lands, whether beld 
under a deed or will, having regard to the necessities and interest of 
the infant; and this jurisdiction extends to contingent estates, or 
estates held in remainder, though it may be more sparingly exercised. 
Goodman v. Winter, 410. 

2. Equitable estoppel and election.—An infant can not make an election, and 
can not create an estoppel against himself; but a court of equity has 
undoubted power to elect for him, and will not allow him to receive 
and hold the proceeds of an unauthorized sale of his property, and at 
the same time repudiate the sale : equitable estoppels, of this character, 
apply to infants as well as adults.—Jb. 410. 
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3. Allowance to father, out of child's estate, for support and education.—The 
father is bound to support and educate his children, daring their mi- 
nority, according to his estate and condition in life, and is entitled to 
their labor and services ; but, when the children have an ample estate, 
and the father is not able to provide suitable maintenance aud educa- 
tion for them at bis own expense, a court of equity, having regard to 
their welfare, will make him « proper allowance for that purpose out of 
their estate. — Buines r. Barnes, 375, 

4. Smme; when surety can not claim such allowance.—The husband having 
qualified as the administrator of the estate of his deceased wife, and 
died without baving settled his administration, the surety on his offi- 
cial bond, when sued in equity by the children tor a settlemeut of the 
administration, can not claim a credit or allowance tor their board and 
education, furnished by the husband and father, when it appears that 
he was abl+ to support and educate them according to their station in 
life, and that they contributed by their labor to the support of the fam- 
ily. (The case of Beasly v. Watson, 41 Ala, 234, on this point, ‘carries 
principle to the extremest verge, and the court is unwilling to extend 
it.”) —Jb. 375. 

5. Service of process on infant defendants. —When infants are made defend- 
ants to a bill in equity, and it is shown that their father or mother is 
living, aud has not an interest adverse to theirs, service of process for 
them must be made on the parent (R. C. 825, Rule No, 20 ; Code, 165, 
Rule No. 23), and can not be made on them personally.—Cook v. 
Rogers, 406. 

6. Appointment of quardian ad litem —The appointment of a guardian ad 
litem tor infant defendants, who have not been brought in by the proper 
service of process, is irregular avd unauthorized, and will work a rever- 
sal of the decree on error. —J]b. 406. 


INSOLVENT ESTATES. 


1. Presentation of claims ; objections, —When a claim against an insolven, 
estate is filed, properly verified, within the time allowed by the statutet 
and no objection to its allowance is filed within the prescribed time 
(Code, §§ 2568, 2574), it can not afterwards be rejected and disallowed, 
on the ground that it was not presented to the personal representative 
within eighteen months after the grant of letters of administration. 
Guard v. Hale’s Adm'r, 479. 

2. Filing claim ; set-off —A claim against an insolvent estate, which is not 
shown to have been filed within the time required by law (Code, § 2568), 
is not available as a set-off in an action brought by the administrator. 
Shelton’s Adm’r v. St. Clair, 565. 


INSURANCE. 


1. Policy of life-insurance ; parol evidence explaining word ‘ children,’ as bene- 
Jiciaries.—A policy ot life-insurance is pot more open to variation by 
parol evidence, than any other written instrament ; and where the ben- 
eficiaries are therein described as the children of the assured, parol evi- 
dence can not be received to show that a grand-child was intended to 
be included, — Russell v. Russell, 500. 


INTEREST. 


1. As between vendor and purchaser.—When a purchaser can maintain an ac- 
tion to recover back money paid under the contract, he is also entitled 
to recover interest on it, which is but a legal incident of the debt, with- 
out proof of a demand.—FHlinn v. Barber, 193. 

2. Same.—Inuterest attaches, as a matter of right, to a contract for the pay- 
ment of money, from the day on which it becomes due, and the courts, 
both of law and equity, have no discretion as to its allowance ; but in. 
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terest does not draw interest, and a court of equity will not allow it, as 
between vendor and purchaser, in the absence of special circumstances, 
Broughton v. Mitchell, 210. 


JUDGMENTS AND DECREES. 


1. Conclusiveness of judgment or decree; on whom binding.—An alienee, 
grantee, or assignee is not bound or affected by any judgment or decree 
rendered against the alienor, grantor, or assiguor, in a suit commenced 
after the alienation, grant, or assignment.—Coles v. Allen, Preer & 
Lilges, 98. 

2. Conclusivenesa of judqment.—A party is not concluded by a judgment or 
decree, unless be had knowledge or notice, actual or constructive, of 
the suit in which such judgment or decree was rendered. -- Dunklin v. 
Wilson, 162. 

. Judgment against personal representative; effect as against heir or devisee. 
There is no privity between the personal representative and the heir or 
devisee; a judgment against the former is not binding on the latter, nor 
even evidence, as against him, of any otber tact than its rendition, of 
which it is evidence against all the world.—Scott r. Ware, 174. 

4. Conelusiveness of judgment.—A Judgment rendered in a former action 
between the same parties, whether offered as a plea in bar, or as evi- 
dence, is conclusive, not only of the questions actually litigated, but of 
all questions within the issues that could bave been properly litigated 
and decided ; yet, when the record only of the former suit is relied on 
as a bar, it must show with reasonable certainty, and not as mere wat- 
ter of inference, that the questions in the second suit were litigated 
aud decided in the first ; and when this does not appear on the face of 
the record, parol evidence is admissible in aid of the record.—Strauss 
v. Meertief, 299 

Same.—In an action for a breach of contract, to recover one of the 
monthly installments of wages, a Judgment on verdict for the defend- 
ant 1s a bar to a subsequent action for another installment, when it is 
shown by parol evidence, in aid of the record, that the existence of the 
contract was the only matter in controversy in that suit ; but, when the 
record alone is relied on, and the issues were broad enough to embrace 
matters of defense directed only to the particular installment it is not 
a bar to such subsequent action.— Jb. 299. 

6. Conciusiveness and effect of decree.--A decree in fav-r of the wife, under a 
bill filed by ber against her husband, to compel him to account for the 
hires of her slaves received and used by him, and to fasten a trust on 
his lands for her money used in paying for them, is not in rem, but 
strictly in personam, and binding only on parties and privies ; and as 
against antecedent creditors of the husband, seeking to srbject the 
lands to an equitable mortgage, the onus of proving the trust and the 
debt. as alleged, rests on the parties claiming under the decree. — New- 
lin, Fernley & Co. v. McAfee, 357. ; 

7. Decree against guardian; conclusiveness on sureties.—Iu the settlement of 
a guardian’s accounts, the Probate Court and the Chancery Court have 
concurrent jurisdiction ; and the ward may, at bis election, proceed in 
either forum to compel 2 settlement, unless the jurisdiction of the 
other has attuched. He may maintain a bill against the guardian 
alone, without joining the sureties, to compel a settlement of the guard- 
ianship ; and the sureties may intervene by petition to protect their in- 
terests, if they desire to do so; but, whether they intervene or not, the 
decree is binding and conclusive on them, in the absence of fraud, and 
will support an action at law against them on the guardian’s bond. 
Hailey v. Boyd's Adm’r, 399. 

8. Conclusiveness of judgment.—A judgment against the donor or grantor, 
whether rendered before or after the execution of the couveyance which 
is impeached, is, in the absence of fraud or collusion, conclusive evi- 
dence of a debt existing at the time of its rendition : it establishes the 


- 
~ 


a 
~ 


* 
4 














732 


INDEX. 


JUDGMENTS AND DECREES—Continvep. 


10. 


11 


13. 


14. 


16. 


17. 


18. 


relation of debtor and creditor between the parties to the record, and 
the awonnt of the debt; and the grantee can neither inquire irto its 
merits, nor allege errors or irregularities in it which the debtor himself 
could only correct in an appellate tribunal. — Pickett rv. Pipkin, 520. 

Amendment of judgment nune pro tunc.—It bas been settled in this court, 
since 1827, that a judgment caunot be rendered or amended nune pro 
tune, except upon record evidence, or evidence quasi of record.- Ex 
parte Gilmer, 234. 

Conelusiveness of probate; domiciliary and ancillary.—The sentence of 
probate in the proper tribunal of the testator’s domicile is, in the absence 
of statutory provisions, conclusive everywhere, as to the capacity of the 
testator, and the due execution aud validity of the will bequeathing 
personal property ; and though ancillary probate may be necessary, to 
enable the will to operate in another jurisdiction, it will be granted as 
a matter of right, when the original probate is shown to have been 
granted by a conrt of competent jurisdiction, and it is properly authen- 
ticated.--Goodman v. Winter, 410. 

Probate of foreign will; validity and conclusiveness of.—When a foreign 
will is admitted to probate here, it is not essential to its validity, when 
collaterally assailed, that it shall affirmatively show that the will 
“touched or concerned estates in this State :” the probate is a sentence 
in rem, and conclusive of that fact, uuless impeached and set aside in a 
direct proceeding.—-Jb. 410. 

Setting aside sale under execution --A judgment of the Circuit Court, set- 
ting aside a sheriff’s sale of lands under execution issuing from that 
court, is of the same dignity, as binding and conclusive, as avy other 
judgment it may render; and it can not be impeached collaterally, tor 
errors or irregularities. —Scranton, Barney & Co. v. Ballard, 402. 

Officer's return as to service of process; conclusiveness of.—A return of the 
service of process, indorsed on it by the sheriff, or coroner acting in his 
stead, being the performance of an act in the discharge of his “official 
duty, is presumed to have been made under oath, and, until set aside 
by the court, or disproved in a proper case, imports absolute verity, like 
any other part of the record.—-Dunklin v. Wilson, 162. 

Same ; remedy against judgment on false return. —When the service of pro- 
cess, giving jurisdiction of the person of the defendant, appears on the 
face of the return to be regular, and a judgment or decree is thereon 
rendered against him, he may obtain relief against it in equity, on aver- 
ment and proof that he was not in fact notified of the proceeding, aud 
that he had a good and meritorious defense against the action ; and he 
must state the facts constituting his defense, in order that the court 
may judge of theirsufficiency.—Jb. 162. 

Sume; burden of proof. —When a defendant in a judgment or decree 
seeks relief against it in equity, aud avers that he was not served with 
process, thongh the averment is negative in its character, the onus ef 
proving it rests on him, und be must adduce evidence sufficient to over- 
come the sworn return of the officer. The evidence in this case exam- 
ined and held insufticient.—Jb. 162. 

Fraudulent chancery decree; how impeached.—An original bill, in the na- 
ture of a bill of review, impeaching a decree for fraud, can only be 
filed by a party or privy to the decree ; but strangers, who are intended 
to be detranded by it, may impeach it collaterally, either at law or in 
equity.— Newlin, Fernley & Co v. MeAfee, 357. 

Decree of foreclosure; whether final, or interloentory.—-A decree of fore- 
closure and sale, under a bill filed by a mortgagee, is partly final, and 
partly interlocutory ; that is, it isso far final that an appeal will lie 
from it, and it it also interlocutory, in a limited sense, inasmuch as fur- 
ther proceedings are contemplated, and necessary to carry it into effect. 
Malone & Foot v. Marriott, 486. 

Trover ; judgment final by default.—In an action of trover, it is error to 
render judgment final by default, without the intervention of a jury to 
assess the damages.— Abraham v. Alford, 281. 
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1, Definition of.—Jurisdiction is the power to hear and determine a cause : 
whenever such a case is presented by the plaintiff that, on demurrer, 
tbe court would render judgment in his favor, an undoubted case of 
jurisdiction is shown ; and where the court has power to decide on the 
cause of action as presented, though the complaint or other pleading be 
detective and demurrable, jurisdiction is also shown. The line which 
separates jurisdiction and want of jurisdiction, is that which separates 
error of judgment from usurpation of power.— Goodman v. Winter, 410. 

2. Of justice of the peace, in civil causes. —Carler v. Alford, 236. See Justice 
OF THE PEave, 2. 


8. Of Probate Court, iu allotment of dower.—HIumes v. Scruggs, 40. See 
Dower, 1. 

4. Of Probate Court, in settlement of executor’s accounts, where trusts are 
involved.— Ex parte Dickson, 188. See Execvurors AND ADMINISTRA- 
TORS, 

5. Of Probate Court, in settlement of administrations. —Glenn’s Adm’r v. Bil- 
lingslea, 345 ; Draper v. Draper, 545. 

6. Of Probate Court, in sale ot decedent's lands.— Tyson v. Brown, 244. 


JURORS. See Croat Law, 1. 


JUSTICE OF THE PEACE. 


1, Appeal from justice's judgment ; how triable-—On appeal from a judgment 
rendered by a justice of the peace, although the defendant fails to 
appear, it is error to render judgment final by default, without the inter- 
vention of a jury, for the amount of the justice’s judgment : that judg- 
ment is vacated by the appeal, and the statute (Code, § 3121) requires 
that the trial shall be de novo on the merits.— Abraham v. Alford, 281. 

2. Civil jurisdiction of justice of the peace; under constitutional provisions.— 
The constitutional provision which declares that justices of the peace 
**sball have jurisdiction, in all civil cases, wherein the amount in con- 
troversy does not exceed one hundred dollars” (Art. vi, § 25), is not 
self-executing, but requires legislation to give it effect.—Carler v. Al- 
ford, 236. 

3. Same, in actions for rec very of specific property. —By statutory provision, 
a justice of the peace bas jurisdiction of ‘tactions brought to recover 
specific property, where the value does not exceed fifty dollars” (Code, 
§ 757) ; and where the value of the property exceeds fifty dollars, the 
plaintiff cau not, by averring in his complaint that the value is less 
than that sum, confer on the justice jurisdiction of the action ; nor is 
the detect of jurisdiction cured, in such case, when properly presented 
by a plea in abatement, by a verdict for plaintiff assessing the value at 
less than fifty dollars. —Jb. 236. 

As to impeachment proceedings against, see IMPEACHMENT. 


LANDLORD AND TENANT. 


1. Contract for cultivation of crops on shares.—A coutract between the lessee 
of lands and his laborers, for the cultivation of the land on shares, did 
not, prior to the passage of the act approved February 9th, 1877 (Code, 
§§ 3474-78), create the relation of landlord and tenant between them, 
nor give the lessee any lien on the crops for advances made by him to 
the laborers during the year.— Shields & Kimbrough v. Purnell, 504. 

2. Landlord’s lien on crops; liability of purchaser with notice.—A person who, 
having notice of the landlord’s lien, purchases the crops from bis tenant, 
and removes and converts them to his own use, whereby the lien and 
statutory remedy of the landlord are lost, is liable to him in a special 
action on the case; and this liability is a sufficient consideration to 
support a promise by him to pay the landlord the rent due from the 
tenant.— Boggs v. Price, 514. 
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3. Same ; when purchaser is chargeable with notice.—Notice of facts which are 
sufficient to put the purchaser on inquiry, is equivalent to actual notice 
of the facts which he would have discovered by proper inquiry.—J1b. 
514. 


LEGACY AND DEVISE. 


1. Devise to children ag tenants in common; partition among them.—A devise 
of all the testator’s estate, after payment of his debts, to his children, to 
be divided equally among them by amicable partition; the sons taking 
an absolute estate, and the daughters an estate for life, with remainder 
to their children,—creates in them a tenancy in common, until the 
property is divided as directed by the will; on the death of one of the 
danghters before u division, her children, as remainder-men, become 
tenauts in common with the survivors; and when the division is made, 
and recorded as prescribed by the will, the share of each vests in him 
or her in severalty, without any conveyance from the others. — Goodman 
v. Winter, 410. 

2. Probate of icill; as essential to title of devisee.— At common law, probate 
of the will was not necessary to perfect the title of a devisee, or to ena- 
ble him to recover the land by action ; but, where probate is required 
by statutory provisions, it is as indispensable, as matter of evidence, to 
the force and effect of a devise, as of a bequest of personal property. 
Tbh, 410. 

3. Title of devisee, and partition among tenants in common. before probate of 
will.—The title of a devisee is derived from the will, and vests at the 
death of the testator, and the probate of the will has relation to that 
time; and where there is a devise to several as tenants in common, to 
be equally divided among them by private agreement, a division before 
the probate of the will vests the title of each to bis part in severalty, 
though the subsequent probate is indispensable as evidence of his title 
under the will.— /b. 410. 

4. Partition among devisees, described as heirs. —When lands are divided, by 
voluntary agreement, as required by the will, among several devisees 
who take as tenants in common, the description of the parties as heirs, 
instead of devisees, does not affect the validity of the purtition, or the 
title of each devisee in severalty to the portion allotted to him; and 
where some of the devisees take only estates for life, with remainder to 
their children, the share allotted to each tenant for life vests equally 
in the remainder-men, — Jb. 440. 

5. Executor’s assent to lequey.—Au executor’s assert to a legacy of an estate 
for life, or other particular estate, is an assent to the legacy in remainder, 
and divests all title to the property out of the estate; and where such 
remainder was vested in a woman who afterwards married, prior to the 
passaye of the ‘* married woman’s law” of 1848, her husband’s marital 
rights at once attached, the possession of the tenant for life being the 
possession of the remainder-man,—- Hemphill v. Moody, 468. 

6. Same; laad directed fo be sold at iermination of life-estate.—This rule does 
not apply, where lands are devised to the testator’s widow for life, and 
are directed to be sold on her death ; in such case, the interest of the 
remainder-men, whether held under the will or under the statute of 
descent and distribution, is personal property, and is not affected by 
the possession of the tenant for life —Jb. 468. 

7. Widow's rights as against creditors, legatees, and devisees.—The widow's 
right of dower is superior to the claims of creditors, devisees, or lega- 
tees ; but, when she elects to accept the testamentary provision made 
for her in lieu of dower, and it becomes necessary to sell lands for the 
payment of debts, her right must yield to the claim of creditors, though 
superior to that of legatees or devisees,—Sleele v. Sleele’s Adm’r, 438. 
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1. Amendment of complaint.—When the statute of limitations is pleaded to 
a statutory action in the nature of ejectment, und the evidence shows 
that some of the plaintiffs are barred, the complaint may be amended, 
by leave of the court, by striking out the names of those who are so 
barred ; and this amendment may be allowed at any time before final 
judgment.— Me Brayer v. Cariker, 50. 

2. Saume.—In an action cn a promissory note, the original complaint not 
averring to whom the note was payable, but being in the form prescribed 
for an action ‘by payee against maker” (Code, p. 701, Form No. 4); 
an amendment of the complaint, averring that the note was payable to 
a third person, and was by him assigned to the plaintiff, does not intro- 
duce a new cause of action, to which the statute of limitations may be 
pleaded. — Ricketts v. Weeden, 548. 

3. Dower; statutory bar.—The statutory bar to a proceeding by the widow 
for an assignment or allotment of dower is three years (Code, § 2251); 
but this statnte ouly applies where the lands were aliened by the hus- 
band in his life-time.—- Barksdale v. Garrett, 277. 

4. Same; staleness of demand.—Although there is no statutory bar to the 
widow's right of dower in lands which were not alieved by the husband, 
but were sold by his administrator under an order ot the Probate Court ; 
yet, a court of equity, acting on its own principles, will consider the 
demand as stale, and will refuse relief, when more than twenty years 
have elapsed since the death of the husband, and there has been no 
recognition of the widow's right by the purchaser at the administrator's 
sale, or the persons holding under him.—-/b. 277. 

5: Same; who is alienee of husband.—The assignee in bankruptcy of the 
husband is not an alience within the statute (Code, § 2251), which 
requires proceedings for an assignment of dower, ‘ where the rights of 
an alience of the husband are involved,” to be commenced within three 
years after the death of the husband; and a purchaser from the assignee, 
ut a sale made under a decree of the court in bankruptcy, does not 
become an alienee until he receives a deed.— Humes v. Seruggs, 40. 

Statute of limitations, as defense to suit against personal representative, heir 
or devisee.— An executor or administrator is not bound to plead the stat- 
ute of limitations, in defease of an action founded on a debt of bis tes- 
tator or intestate : and be may, as to himself, prevent the bar of the 
statute from attaching, or remove it after it has attached, by an express 
promise ; but such promise on his part, or failure to plead the statute, 
can not prejudice the rights of the heir or devisee, nor charge the land 
with the payment of the debt.— Scoft v. Ware, 174. 

Same.—If an action is commenced against the personal representative 
before the bar of the statute of limitations is complete, the operation of 
the statute is thereby arrested, and the original debt becomes merged 
in the judgment; but, when the judgment was rendered after the com- 
pletion of the statutory bar, and the time when the action was com- 
menced is not shown by the creditor, the court will not indulge in any 
presumption or intendment as to that time, in order to prevent the bar 
of the statute as in favor of the heir or devisee.— Jb. 174. 

Partial payment, as preventing or removing statutory bar, —A partial pay- 
ment, betore the statutory bar is complete, or an unconditional promise 
in writing, signed by tbe party to be charged thereby, is necessary to 
prevent the operation of the statute of limitations (Code, § 3240); and 
a bill of exchange, for the entire amount of the debt, can not operate as 
a partial payment, nor prevent or remove the bar.— Jb, 174. 

9. Same.—A partial payment on a debt, made before the statutory bar is 
complete (Code, § 3240), obliterates the time then past, and fixes a new 
date trom which the time is to be computed.—Steele v. Steele’s Adm’r, 
438. 

Computation of time under statute. —In the computation of time under the 
statute of limitations, when pleaded by the personal representative or 
heirs of «a deceased debtor, six months after the grant of letters, during 
which the personal representative can not be sued (Code, § 2614), must 


= 


~ 


@ 


So 





736 INDEX. 


LIMITATIONS, STATUTE OF—Conrtnvep. 


be deducted; and where the debt or claim matured before the late war, 
the period during which the statute was thereby suspended must also 
be deducted, being tour years, eight months, and ten days.—/b, 438. 

11. Pleading statute by personal representative or heir. —‘Vhe absolute title to 
the personal assets and choses in action vests in the personal represent- 
ative, though not in his own right; and as to them, he may revive a 
debt by a promise or partial payment, and is not guilty of a devastavit 
by failing to plead the statute of limitations, unless it be in a case of 
collusion or bad faith. But the title to the real estate descends at once 
to the heirs, or devisees, subject to the exercise of certain express 
powers with which the personal representative is clothed by statute; 
and, except by the exercise of these statutory powers, in the mode pre- 
scribed, no admission or act of his can bind them, or create a charge on 
the real estate: a judgment against him is, as to them, res inter alios 
acta; and when an attempt is made to subject the lands to its payment, 
they may plead the statute of limitations, or interpose any other de- 
fense which testator or intestate, if living, might have made.—/b. 438. 

12. Testamentary power to sell lands for the payment of debls; when held to create 
trust.—Iu this State, lands being charged by statute with the payment 
of debts, a mere power to sell lands for the payment of debts, conferred 
by the will on the personal representative, does not create a trust or 
ebarge on the lands in favor of creditors, nor take the debts out of the 
statute of limitations: to have that effect, the will must show clearly 
an intention to create such a trust ; and when it is created, the debts 
are taken out of the operation of the statute of limitations.—J/b. 438. 

13. Vendor's lien; statutory bar,and staleness.—A vendor's lien for the unpaid 
purchase-money of land is not Jost or destroyed, because an action at 
law on the debt is barred by the statute of limitations; nor does it 
become a stale demand, within the priuciple applicable in equity, until 
p- lapse of twenty years from the maturity of the debt.—Chapman v. 

Lee, 483. 

14. Sume.—It is a settled doctrine of this court, that the vendor's lien may 
be enforced in equity, atter an action at law tor the unpaid purchase- 
money has become barred by the statute of limitations, and that it 
does not become a stale demand, as that term is used in courts of equity, 
until the expiration of twenty years. (Mannine, J., dissenting, where 
the vendor has executed a conveyance, and has vot taken a mortgage, 
nor otherwise reserved a lien by contract.)— Shorter v. Frazer, 74. 

15. Limitation of action by mortgagee.—Atter default in the payment of the 
secured debt, a mortgagee has several distinct remedies which he may 
pursue, and there are defenses peculiar to each of these remedies: it he 
brings an action at law on the note or debt, the statute of limitations 
of six years is a bar, although the mortgage is under seal, and the right 
of foreclosure would not be barred until after the lapse of twenty years. 
Scott v. Ware, 174. 

16. Statute of limitations, as bar in favor ¢f voluntary grantee.—A voluntary 
grantee of property is held a trustee, by operation of law, for the benefit 
of the existing creditors of the grantor ; and when the gift is of personal 
property, and is attended by no circumstances of concealment, if the 
creditors allow six years to elapse without suit to enforce their rights, 
the grantee may invoke the statute of limitations as a defense.—Lock- 
ard v. Nash, 385. 


MANDAMUS. 


1. When writ lies.—A mandamus wiil not be awarded by this court, when the 
arty asking it has an adequate remedy by appeal. — Ex parte Gilmer, 234. 

2. When writ lies to county board of revenue.—When a county board of reve- 
nue is authorized and required, by a special statute, to audit and exam- 

ine a particular claim against the county, and to draw their warrant on 

the county treasurer, in favor of the claimant, for the amount allowed 

by them ; having audited and allowed the claim, they may themselves 
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draw their warrant on the treasurer, or order it to be drawn by their 

clerk, or ministerial officer ; and having ordered it to be drawn by their 

clerk, 1f he refuses to draw it in proper form, the claimant can not have 

a mandamus from the Circuit Court to compel him, but must first ask 

for u peremptory order from the board of revenue.— Parker v. Hubbard, 

203 

When writ lies to circuit judge. —When a circuit judge has irregularly grant- 
ed a prohibition in vacation, on a petition which did not justify it, and 
without notice or a preliminary rule to show cause ; although this court 
will not interfere by prohibition, at the suit of the inferior tribunal, which 
has disregarded the writ, it will grant a writ in the nature of a man- 
damus, commanding the circuit judge to set aside the writ issued by 
him, and to reverse his action back to the filing of the original petition. 
Ex parte Boothe, 312. 

When writ lies to governor.—Whether the governor, in the performance of 
duties devolved on him in bis official capacity, can be controlled by the 
judivial department of the government, ‘is a question not free from 
difficulty and embarrassed by a conflict of authority; and the court ex- 
presses no opinion on that question in this case, nor on the correctness 
of the rule laid down in the case of Tennessee and Coosa Railroad Com- 
pany v. Moore, 36 Ala 371.—Plock & Co. v. Cobb, 127. 

When writ lies to Probate Court.—This court will award a mandamus to the 
Probate Court, at the instance of an executor, to compel that court to 
proceed and make a final settlement of his accounts, when it improper- 
ly refuses to do so on account of a supposed want of jurisdiction.— Ze 
parte Dickson, 188. 


v0. 


MARSHAL OF SUPREME COURT. 
1. Salary.—The annual salary of the marshal and librarian of the Supreme 


Court being fixed at $2,000 by the general statute (Code, ) 586); while 
the subsequent law, making appropriations for the fiscal years 1579 and 
1880, appropriated ‘‘for compensation of the marshal and librarian, 
$1,500 in each year, in all $3,000;” which appropriations were continued 
in force until the Ist January, 1881, while the fiscal year ends on the 
30th September in each year ; and it was further declared that these ap- 
propriations ‘shall not be construed to be in addition to appropriations 
for the same purposes” made by any other laws; held, per tot cur., that 
the marshal and librarian was not, during the years 1879 and 1880, enti- 
tled to draw more than $1,500 as his annual salary: Bricxe.t, C. J., 
holding that the appropriation law repealed the general statute; Man- 
NING, J., that it suspended the operation of the general statute, leaving 
the residue of the fixed salary to be provided for by a future appropria- 
tion.—Riggs v. Brewer, 282. 


MORTGAGE. 


1. Absolute transfer, and contemporaneous agreement to reconvey, construed to- 
gether as mortgage. —Where a purchaser of lands at a sale made by a 
register in chancery, having given his note, with surety, for the pur- 
chase-money, and received from the register a certificate of purchase, 
afterwards transfers the certificate to his surety, on the recited consid- 
eration of his payment of the debt ; and the surety, at the same time, 
by a separate writing, agrees and binds himself to convey the lands to 
the principal, his beirs or assigns, whenever the money so paid by him, 
with interest, is refunded ; the two instruments are to be construed to- 
gether as one, and, being so construed, they constitute a mortgage.— 
Sims v. Gaines, 392. 

2. Ejuitable mortgage; what constitutes.—To create a charge or trust, which 
a court of equity will enforce as a mortgage, the form of the agreement 
is not material, and operative words of conveyance are not necessary : 
if the intention of the parties appears from their agreement, when read 
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in the light of the circumstances surrounding them at the time, to charge 
particular property, rights of property, or credits, with the payment of 
debts, the court will regard it as an equitable mortgage, and will give 
effect to it as against all persons except innocent purchasers for value. 
Newlin Fernley & Uo. v.. Me Afee, 357. 


3. Same.—An embarrassed debtor at the close of the late war, owning prop- 


erty largely exceeding in value the amonut of his debts, furnished to his 
northern creditors a schedule of his lands, with the prices paid for the 
different tracts; and a written agreement was thereupon entered into be- 
tween them, by which the creditors remitted the interest accrued on 
their debts during the war, and granted him indulgence for two years; 
and in consideration thereof, it was stipulated, that the real estate men- 
tioned in his schedule, a copy of which was annexed to the agreement, 
**is to be held by the said G. T. M.,” debtor, ‘‘in trust for the cred- 
itors signing this agreement, and whenever the same is sold, the pro- 
ceeds of said sales shall be appropriated and paid over, as soon as re- 
ceived, pro rata among the subscribers hereto, in proportion to the 
amounts severally due”; and the debtoradded, “I agree to and accept as 
binding the terms of this agreement, and that the property hereinbe- 
fore stated shall be faithfully held and disposed of for the purposes here- 
in contained.” Held, that the agreement was an equitable mortgage, al- 
though no words of conveyance were used.—Jb, 357. 


4. Mortgage of railroad to be constructed, and property to be aequired.—The 


mortgage, or deed of trust, executed by the Alabama and Tennessee 
Rivers Railroad Company, on the Ist July, 1852, conveyed to Lamar 
and Hallett, as trustees, * the railroad constructed and to be constructed 
by the” said company, ‘‘ with all the appurtenances thereof, including 
all lands, houses,” &c., ‘‘ franchises, privileges and rights, and all other 
property, real and personal, now owned, or which may be hereafter owned 

y the said” company, ‘and all subscriptions to their capital stock, to- 
gether with all the tolls, incomes, issues and profits, which may accrue 
from said railroad, or from any other source whatever ;” and contained 
full covenants for farther assurances and conveyances, as might be 
deemed necessary ‘for the better carrying into effect the objects and 

urposes of this indenture, and of making more effectual the lien hereby 
intended to be created, and to embrace the said railroad, and the future 
construction thereof, together with all the other property, means and 
effects, intended hereby to be mortgaged, as shall hereafter be required, 
so as to make the security and lien aforesaid at all times as perfect, com- 
plete, and effectual as practicable.” Held, re-affirming the former de- 
cision, that this deed conveyed the entire railroad from Selma to the 
Georgia State line, as completed by the Selma, Rome, and Dalton Rail- 
road Company, notwithstanding the consolidation with other companies, 
the change of name, and the deflection from the route contemplated 
when the deed was made. -- Meyer v. Johnston & Stewart, 603. 


5. Same ; lands afterwards acquired under yrant by Congress. — Hell, also, as on 


the former appeal, that although the mortgage purported to convey ‘all 
lands now owned, or which may be hereafter owned by” the corporation, 
lands acquired under the grant by Congress in 1856 and the confirma- 
tory statute of 1858 did not pass by it, since the company bad no power 
to accept such a grant when the mortgage was executed, and the acqui- 
sition of such lands was not then contemplated. — 1b. 603. 


6. Same ; rolling-stock.— Held, also, as on the former appeal, that all the 


rolling-stock afterwards acquired by the company, whether under its 
old or its new name, passed by the mortyage, but subject to any valid 
liens existing at the time of the acquisition ; and that the rolling-stock 
acquired or used by A. D. Breed, while operating the road under bis 
contract with the company, and transferred by him to the New York 
Guaranty Company, title thereto never having vested in the railroad 
company, did not pass.—Jb. 603. 


7. Consideration of mortgage. — When lands, belonging to the statutory sep- 


arate estate of a married woman, have been sold and conveyed by her 
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husband only, or by a conveyance which was inoperative to pass her 
estate, she may at any time peaceably enter into the possession, by her- 
self or her agent, whenever she can do so; and having regained the 
possession peaceably, and then sold and conveyed to a third person, 
who sold and conveyed by quit-claim to the original purchaser, putting 
him in possession, and taking a mortgage on the land to secure the 
payment of the purchase-money, the mortgage is supported by a valid 
and adequate consideration. — Vaughan v. Marable, 60. 


- Moriguge of wife's separate estate.—A married woman can not, either 


directly or indirectly, by mortgage or absolute deed, convey property 
belonging to her statutory separate estate, in consideration of the debt 
ot her husband ; and having executed such conveyance, she may come 
into equity to have it set aside and cancelled, without averment or 
proof of fraud, duress, or improvidence in the transaction.— Boylston v. 
Farrior, 564. 

Liability of first mortgagee to second, on account.—As between the first 
mortgagee and a second mortgagee of a part of the same property, the 
former is required to exercise good faith and reasonable diligence in the 
assertion and enforcement of his rights ; but he will not be charged in 
equity, at the suit of the latter, with the value of property covered by 
his mortgage, which was lost, destroyed, or removed beyoud his reach, 
by the act of the mortgagor, without fraud or gross negligence on his 
part. —Shields & Kimbrough v. Purnell, 504. 

Registration fees, as between mortgagor and mortgagee.—The registration of 
& mortgage is intended solely tor the benefit and protection of the 
mortgagee, and rests wholly in his election ; and in the absence of an 
agreement, express or implied, to the contrary, he can not hold the 
mortgagor liable for the costs or fees of registration.—Simon & Marks 
v. Sewell, 241. 

Mortgagee’s remedies after defawt.—After default in the payment of the 
secured debt, a mortgagee has several distinct remedies which he may 
pursue, and there are defenses peculiar to each of these remedies: if he 
brings an action at law on the note or debt, the statute of limitations 
of six years is a bar, although the mortgage is under seal, and the right 
of foreclosure would not be barred until after the lapse of twenty years. 
Scott v. Ware, 174. 

Description of property in mortgage.—‘ Fourteen mules, now on my plan- 
tation in Russell county,” is a sufficient description, in a mortgage, of 
the property conveyed by it; and parol evidence of the fact that the 
mortgagor had but one plantation in said county, and that he had on it 
fourteen mules, renders the description definite and certain, and the 
property capable of identification.—Hurt v. Redd & Co., 85. 

Sale of mortgaged properly under attachment; right of mortgagee to surplus 
proceeds, as against junior attachment.—When mortgaged personal prop- 
erty is seized under attachment against the mortgagor, before the regis- 
tration of the mortgage, and is sold as perishable, the lien of the attach- 
ment must prevail over that of the mortgage; but, if the mortgage is 
duly recorded before the rendition of judgment in the attachment suit, 
and the proceeds of sale exceed the amount of that judgment, the mort- 
gagee may claim the surplus in the hands of the sheriff; or he may 
interpose a claim to it, and recover it on the trial of a statutory contest 
with a junior attaching creditor, whose attachment was levied on it, in 
the hands of the sheriff, after the registration of the mortgage.— Jhb. 85. 

Injunction of sale under power of sale in mortgage.—A court of equity has 
undoubted jurisdiction to restrain, by injunction, the execution of a 
power of sale in a mortgage, or deed of trust ; but this jurisdiction is 
exercised with great care and caution, and only when it is made to 
appear, by clear and precise allegations of distinct facts, that, by reason 
of fraud, or want or illegality of consideration, the collection of the 
debt is against good conscience, and the sale would work irreparable 
injury.— Vaughan v. Marable, 60. 

Foreclosure of mortgage in equity. —A mortgagee may come into equity to 
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foreclose his mortgage, although it contains a power of sale; or he 
may file a cross-bill to foreclose, when the original bill seeks an injunc- 
tion and cancellation —Jb. 60. 

16. Same; under amended bill. —Uuder a bill filed by a creditor in behalf of 
himself and all other creditors of the deceased debtor, the complainant 
can not, by an amended bill, ask the foreclosure of a mortgage given to 
secure his individual debt.—-Scolt v. Ware, -174. . 

17. Injunction against waste by mortgagor.—A mortgagor in possession, com- 
mitting waste after a decree of foreclosure had been rendered, but 
before it has been executed, may be restrained by injunction.— Malone 
& Foote v. Marriott, 486. 

18. Decree of foreclosure; whether final, or interlocutory.——A decree of fore- 
closure and sale, under a bill filed by a mortgagee, is partly final, and 
— interlocutory ; that is, it isso far final that an appeal will lie 

rom it, and it is also interlocutory, in a limited sense, inasmuch as far- 
ry proceedings are contemplated, and necessary to carry it into effect. 
b. 486. 

19. Assignment of such decree, or of mortgage debt.--If the complainant 
assigns his decree of foreclosure, or assigus the mortgage debt after the 
rendition of such decree, it is not indispensably necessary that the 
assignee should be brought in as a party ; though he may appear, and 
propound his interest, when necessary to protect his rights against sub- 
sequent transactions between his assignor and the defendants.— Jb. 436. 

20. Purchase pendente lite --A purchaser from the mortgagor, pending a suit 
to foreclose, buys at his own peril, and is bound by the proceedings, 
whether he is made a party or not; and he can not claim to have the 
proceedings suspended until he is brought in as a party.—-1b. 486. 

21, Partial payments after decree of foreclosure; how made available -—When 
partial payments are made on the mortgage debt, after the rendition of 
a decree of foreclosure, and the mortgagee refuses to recognize and 
allow them, the chancellor may, in vacation, on petition filed, verified 
by affidavit, order a suspension of the decree until the balance properly 
due can be ascertained; but such petition must state with particularity 
the amounts and dates of the several payments claimed to have been 
made, and mnst aver the complainant’s refusal, on request, to allow 
them.—Jb. 486. 

22. Same; parties to petition, and practice.—The complainant iu the decree of 
foreclosure, or his assignee having an interest in its execution, should 
be made a party to such petition; and when a snspension of the decree 
is ordered, on the ex parte application of the defendant, he should be 
required to give ample security to indemnify the parties in adverse 
interest, as in the analogous case of superseding an execution at law on 
account of partial payments.—Jb. 486. 

23. Release of part of lands from mortgage ; remedy of purchaser. —If the com- 
plainant has released a portion of the mortgaged lands, in favor of a 
purchaser from the mortgagor, the purchaser may intervene by petition, 
and ask a suspension of the decree as to the lands so released; but the 
assignees of the decree are necessary parties to such petition, and a sus- 
pension of the decree should not be granted without requiring ample 
security to protect and indemnify the parties thereby delayed ; nor is 
it om to make the register in chancery a party to the petition. —Jb. 
486. 

24. Bill to redeem; who may file.—No persor can come into a court of equity, 
for a redemption of a mortgage, but he who is entitled to the legal 
estate of the mortgagor, or claims a subsisting interest under him. — Ra- 
pier v. Gulf City Paper Co., 330. 

25. When junior mortgagee or assiqnee may come into equity. —When personal 

roperty is incumbered by several conflicting liens and claims, created 
y mortgages, the levy of executions, and the interposition of a statu- 
tory claim to try the right of property, the holder of a junior claim or- 
lien, whether as judgment creditor, mortgagee, or assignee of the mort 
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gagor, may come into eqnity, to have the respective liens adjusted, and 
the property sold for their satisfaction. - Jb. 330 

Receiver against mortaagee in possession.—The general principle is, that 
a mortgagee In possession will not be dispossessed by the appointment 
of a receiver; and a case is not taken out of the operation of this prin- 
ciple, because the property in controversy is a newspaper and printing 
establishment, which it may be desirable to sell as an active business in 
actual operation. —/ b: 330. 

27. Rents and profits of mortgaged property —So long as a mortgagor remains 
in possession, the rents and profits of right belong to him, and be may 
receive and apply them to his own use ; and if he makes default in the 
payment of the secured debt, and becomes insolvent, the mortgagee 
may bave a receiver appointed, pending a snit for foreclosure, and thus 
intercept the rents and profits, when the property itself is not adequate 
security, or when there is imminent danger of waste or destruction. 
In re Tallassee Man. Co., 568. 

28. Apportionment of profits earned by receivers.-—Where a manufacturing com- 
pavy executed a mortgage or deed of trust on its factory and franchises, 
for the security of certain bondholders, and afterwards, becoming insol- 
vent, executed an assignment of all its property, for the benefit of all 
its creditors generally ; and the trustees then filed a bill for the fore- 
closure of the mortgage or deed of trust, waking the assignees parties, 
and alleging that it would be for the interest of all the parties con- 
cerned that the factory should be operated in accordance with the pro- 
visious of the assignment, subject to modification by the court from 
time to time; and the assignees then filed a bill for the settlement of 
the assignment, marshalling the assets, ete.; and receivers were ap- 
pointed, who operated the factory for a number of years, under the gen- 
eral orders of the court, without objection from any of the parties or 
creditors; held, that the net profits realized by the receivers should be 
apportioned between the mortgagees (or bondholders) and the general 
creditors—the former being entitled to the portion realized from the 
use of the mortgaged property, and the latter to the residue arising 
from the use of the property not covered by the mortgage.—1b 568. 

29. Practice as to distribution of funds between several claimants, under bill to 
foreclose.— Under a bill to foreclose a mortgage or deed of trust executed 
by a railroad company for the benefit of all its bondholders, filed by 
the trustees, against the purchas+rs of the equity of redemption at a 
sale in bankruptcy; all the bondholders having come in and proved 
their claims before the register under a reference, and his report dis- 
closing the fact that some of the bonds had been indorsed by the State 
under the provisions of the act of February 21st, 1870; the chancellor 
must, of necessity, determine the order in which the claims shall be 
paid; and since no motion or petition was necessary for that purpose, 
it is immaterial that the holders of the indorsed bonds asserted their 
right of priority by petition, and that the chancellor acted on it without 
notice.— Colt v. Burnes, 108. 

30. When mortgugee is purchaser for value. —When a mortgage is taken as 
security for a loan or advance contemporaneously made, the mortgagee 
is entitled to protection, as a purchaser for value, against outstanding 
equities of which he had no notice.— Whelan v. McCreary, 319. 

31. Uswry in mortgage debt ; how available as defense.— Usury in a debt, secured 
by mortgage, does not affect the validity of the mortgage, and is not 
available, at law, in defense of an action founded on the mortgage. 
Kelly v. Mobile B. & L. Association, 501. 

32. Ejuitable relief against usury..-When a mortgagor comes into equity for 
relief, on the ground of usury, he is required to pay the principal and 
legal interest, and is relieved only from the usury, in the absence of 
some peculiar fact or circumstance.— Uhifelder & Co. v. Carter's Adm'r, 
527. 

33. Sume.—The mortgage in this case, on the facts proved. is a mere cover or 
device for usury ; purporting to have been given to secure the payment 


to 
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of advances to enable the mortgagor to make a crop, and binding him 
to deliver forty bales of cotton (and fifty-four the second year, on its 
renewal), for storage and sale by the mortgagee, or to pay, as liquidated 
damages, one month’s storage and a commission of two and a half per- 
cent. on the value of the quantity not delivered; while the proof 
showed that the mortgagee was a retail merchant in town, not engaged 
in the storage of cotton, and knew that the mortgagor, a freedman, was 
a man of limited means, who did not raise more than half the stipu- 
lated number of bales, and did not have the pecuniary ability to supply 
the deficiency by purchase.—/b, 527. 


NOTICE. 


1. Of agency.—When a purchaser at a sale made by an agent, under a power 
in a mortgage, has knowledge of the fact of agency, though not of the 
principal’s name, he is put on inquiry as to the name of the principal ; 
and if, instead of paying the purchase-money according to the terms of 
the sale, he enters into an arrangement with the agent prejudicial to the 
rights of the principal, he can claim noadvantage from his ignorance of 
the name. — Whelan v. McCreary, 319. 

2. Notice to corporation, or to director.—A corporation will not be charged 
with notice, merely because one of its directors, or other officer, had 
notice when acting, not for the corporation, but in the transaction of 
private business, and ander such circumstances that its communication 
to the other directors or officers was not to be expected.—Jb. 319. 

3 When purchaser is chargeable with notice.—Notice of facts which are suffi- 
cient to put the purchaser on inquiry, is equivalent to actual notice of 
the facts which he would have discovered by proper inquiry.— Boggs 
v. Price, 514. 

4. Same.—A purchaser of land, which is at the time in the possession of a 
third person, is put on inquiry as to the nature of that possession, and 
the character of the title or interest claimed, and is chargeable with 
constructive notice of the facts which inquiry would have developed ; 
and a purchaser at a public sale, at which notice is given of an adverse 
claim, is chargeable with actual notice of such asserted claim.— Hend- 
ricks v. Kelly, 388. 

5. When sub-purchaser is chargeable with notice.—A purchaser of lands is 
chargeable with constructive notice of every fact which appears on the 
face of his deed, or of any other deed which forms a necessary link in 
his chain of title ; and when it thus appears that his vendor purchased 
from a guardian, who had no authority to sell, he is chargeable with 
notice of the outstanding legal title in the ward, and can not claim 
protection against the tien for the purcbase-money, if the ward elects 
to ratify the sale.— Shorter v. Fiazer, 74. 

6. Lis pendens; when operating as notice.—Malone & Foote v. Marrisott, 
486 ; Coles v. Allen, Preer & Illges, 98. 


OFFICERS. 


o 

1. Summary remedy to compel delivery of official books, papers, ete; who may 
assert.—The summary remedy to compel the delivery of books, papers, 
etc., unlawfally withheld by « person whose term of office has expired, 
is given only to the ‘‘ qualified successor” in the office (Code, §§ 206- 
12); and when the petition is filed by a person who has been declared 
entitled to the office after a protracted contest, but whose term of office 
will expire on the earliest day at which the petition can be brought to 
hearing, and the person by whom the office, with the books, papers, etc., 
has been unlawfully withheld, has been elected for the succeeding term, 
the petitioner is not entitled to the relief prayed.—Beebe v. Robinson, 
171. 


PARENT AND CHILD, See Ivrants, 3-4. 
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1. Of crops; evidence of record in action of unlawful detainer.—In a statutory 
proceeding for the partition ot crops between two joint owners (Code, 
§§ 3521-29), it is permissible, if not necessary, for the plaintiff to prove 
that, before the institution of the proceeding, he was dispossessed by 
the defendant of the crops, and of the land on which they were raised ; 
and the reeord, or papers, of the action of unlawful detainer, are the 
highest and best evidence of the eviction; and, as preliminary to their 
introduction, the justice may testify to the fact that there was such a 
suit between the parties in his court.—Gassenheimer v. Huguley, 83. 

2. Partition between devisees, as tenants in common, before probate of 
will.—The title of a devisee is derived from the will, and vests at the 
death of the testator, and the probate of the will has relation to that 
time; and where there is a devise to several as tenants in common, to 
be equally divided among them by private agreement, a division before 
the probate of the will vests the title of each to his part in severalty, 
thongh the subsequent probate is indispensable as evidence of his title 
under the will.— Goodman v. Winter, 410. 

3. Partition among devisees, described as heirs.—When lands are divided, by 
voluutary agreement, as required by the will, among several devisees 
who take as tenants in common, the description of the parties as heirs, 
instead of devisees, does not affect the validity of the partition, or the 
title of each devisee in severalty to the portion allotted to him; and 
where some of the devisees take ouly estates for life, with remainder to 
their children, the share allotted to each tenant for life vests equally 
in the remainder-men. — Jb. 410. 

4. Presumption of partition from possession and lapse of time.—Possession by 
a devisee and those claiming under him, for more than twenty years, 
of a portion of the land devised to him and others as tenants in com- 
mon, with directions for an amicable division among them, is sufficient 
to raise the presumption of a valid partition, and the allotment of that 
portion to him in severalty.—Jb. 410. 

. Same.—Where purties have held possession of lands for thirty-six years, 
without disturbance or adversary claim, under a partition made by com- 
missioners acting under an order or decree of a court of equity, the 
partition will be regarded as regularly and rightfully made, without any 
inquiry into the regularity of the proceedings by which it was effected. 
Baker v. Prewitt, 551. 

6. Same.—Under a bill filed by an executor, for a partition of lands between 
the widow, on her second marriage, and the children and devisees, the 
will giving the widow an estate in fee ; a deed executed by commission- 
ers appointed by the court, and approved by the court, conveying her 
portion of the land to her and her busband, by words which vest in 
them equal interests with the right of survivorship, will be presumed, 
after the lapse of thirty-five years, to have been authorized by the facts 
which were in evidence befure the court. —Jb. 551. 


or 


PARTNERSHIP. 

1, Use of partner's individual property by.—When a partner devotes his in- 
dividual property, or the usnfruct thereof, to the uses of the partner- 
ship, the title remaining in him, and there being 20 express contract of 
lease, the use ceases on the termination of the partnership, and does 
not pass to an assignee of the partnership property.— Rapier v. Gulf 
City Paper Co., 330. 


PLEADING AND PRACTICE. 

1. Joinder of counts; when allowed.—By statutory provision (Code, § 2986), 
all actions on contracts, express or implied. for the payment of money, 
whether under seal or not, may be joined ; but the joinder of counts ex 
contractu with counts ex delicto is unaffected by statutory provisions, and 
is good ground of demurrer to the entire complaint,— Whilden & Sons 
v, P, & M. Bank, 1. 
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2. Form of count; how determined.—When a party may, at his election, on 


3. 


— 


cr 


~ 


8, 


the same state of facts, sue either in tort or on contract, although it 
may be difficult to determine the form of action to which the count be- 
longs, its character must be determined by the facts stated in the body, 
and the form of action must be intended to be that which is alone 


adapted to the measure of recovery for which the plaintiff proceeds. 
Tb. 1. 


Same ; difference between tor? and contract. —When a count states facts which 


show «a right of action in trover tor the conversion of plaintiff's goods 
by defendant, or, at his election, waiving the tort, in assumpsit for the 
proceeds of sale ; if it proceeds for the value of the goods, and deduces 
the defendant's liability from his failure and refusal to pay them to the 
plaintiff on demand, it is ex contractu.—Ib. 1. 


. Complaint on acceptance, or promise to accept.—In declaring against a party 


as the acceptor of a bill of exchange, it is pot necessary to aver that 
the acceptance was in writing ; and in declaring on a promise to accept, 
made before the bill was drawn, it is not necessary to aver that it was in 
writing and unconditional; though the proof of these facts on the trial 
may be necessary to entitle the plaintiff to recover.—Jb. 1. 


Parties; husband and wife.—An action to recover the rents, income 


and profits, of property belonging to the wife’s statutory separate 
estate, which may accrue after the property has come to the possession 
of the husband, must be brought in his name; but rents accruing at 
the time of the marriage, on a lease of her lands made by the wife while 
sole, are a part of the corpus of ber estate, and an action to recover 
them, or founded on the promise of a stranger to pay them, though 
such promise is made during coverture, is properly brought in the name 
of the wife.— Boggs v. Price, 514. 

Plea; sufficiency in averment of facts, or legal conclusions.—In an ac- 
tion ou a promissory note given for the price of a fertilizer sold by 
plaintiffs to defendant, a plea averring that the fertilizer had not been 
inspected, stamped or branded, as required by the second section of the 
statute, is not objectionable for vagueness or indefiniteness, nor as 
averring legal conclusions instead of facts.—Renfro & Andrews v. Loyd, 
94 


. Same ; place of sale; sufficiency of plea.—Although the said statute had no 


extra-territorial operation, and did not affect the validity of sales made 
in another State ; yet, in a plea setting up a failure to comply with the 
requisitions of the statute, in defense of an action on a note given for 
the price of a fertilizer, it is not necessary to aver that the sale was 
made in Alabama: if it was not made here, the fact would be good 
matter for a replication to the plea.—Ib. 94. * 

When sworn replication is necessary.—When a promissory note, or other 
written instrument, is offered in evidence under the plea of set-off, or 
other plea in bar, the execution or assignment thereof can only be put 
in issue by a replication verified by affidavit (Code, § 3037); and this 
rule applies to a note which purports to be signed by the maker's mark 
only, and is not attested by any witness. — Walker v. Bentley, 92. 


PRESUMPTIONS. See Evivence, 35-40. 


PROGIBITION, 


1. 


By circuit judge, to inferior tribunal.—A circuit judge has authority to grant 
writs of prohibition, or other original remedial writs, which were grant- 
able by judges at common law; and when the writ is issued by him, 
though on an insufficient petition, or otherwise irregularly, it can not 
be disregarded or disobeyed by the inferior tribunal to which it is di- 
rected ; nor will this court, in such case, intertere by prohibition, at the 
instance of the inferior tribunal, to restrain action under a writ irregu- 
larly issued.— Ex parte Boothe, 312. 


2. Same ; practice.—A writ of prohibition should never be issued by a circuit 
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judge in vacation, nor without notice to the tribunal and persons to be 
affected: when application is made for the writ in vacation, a rule to 
show cause should be first granted, returnable to the next term of the 
court, and should be served on the judge, or court, and on the purties; 
and at the next term, no cause being shown against it, a peremptory 
writ may be issued.—J/b. 312. 

3. Same; when mandamus lies to circuit judge.—When a circuit judge has ir- 
regularly granted a probibition in-vacation, on a petition which did not 
justify it, and without notice or a preliminary rule to show cause; al- 
though this court will not interfere by prohibition, at the suit of the 
inferior tribunal, which has disregarded the writ, it will grant a writ in 
the nature of a mandamus, commanding the citcuit judge to set aside 
the writ issued by him, and to reverse his action back to the filing of 
the original petition.— Jb. 312. 


RAILROADS. 


1. State indorsement of bonds ; extent of statutory lien, and subrogation of 
holders to.—Cc/t v. Barnes, 1U8 See Bonps, 9-10. 

2. Governor's power to indorse ; character of bonds as negotiable instruments; 
rights of holder, ete.—Plock & Co. v. Cobb, 127. See Bonps, 11-16. 

3. Relirement of bonds, and substitution of new.— Jb. 127. See PRonps, 17. 

4. Consolidation of companies.— Meyer v. Johnston and Stewart, 603. See 
Corporations, 14-17, 

5. Mortgage of road to be constructed, rolling-stock etc.; what passes-—Jb. 
603. See MortGaces, 4-6. 


RELEASE. 


1. When not admission of indebtedness,—A release of ‘‘all actions and rights 
of action,” given by plaintiff to defendant, for valuable consideration, 
after suit brought, is not an admission of indebtedness at the com- 
mencement of the suit: 1t may be simply a purchase of his peace by de- 
fendant, such as any man may lawfully make, without admiting any 
indebtedness thereby. — Crawford v. McLeod, 240. 

2. Release of part of lands from mortgage.--It the complainant has released a 
portion of the wortgaged lands, in favor of a purchaser from the mort- 
gagor,, the purchaser may intervene by petition, and ask a suspension 
of the decree as to the lands so released; but the assignees of the decree 
are necessary parties to such petition, and a suspension of the decree 
should not be granted without requiring ample security to protect and 
indemnify the parties thereby delayed; nor is it proper to make the reg- 
ister in chancery a party to the petition.— Malone & Foote v. Marriott, 
486. 

3. Release of surety by distributee.—A release from his hability, procured by 
the surety from the female distributees, on payment of a nominal or 
insignificant sum of money, is not available to him as « defense, unless 
he proves that it was executed by them with full knowledge of all the 
facts, after being informed of its contents and legal effect. —Baines v. 
Barnes, 375. 


SALARIES. 


1. Laws fixing salaries of public officers, and laws making appropriations. 
When the salary of a public officer is fixed by law, it requires no spe- 
cial appropriation to give it effect ; and a subsequent strtate, merely ap- 
propriating a less sum to pay his salary, would not operate a repeal of 
the general statute by implication, unless such legislative intention 
clearly appeared.— Riggs v. Brewer 282. 

% Salary of marshal and Itbrarian of Supreme Court.—The annual salary of 
the marshal and librarian of the Supreme Court being fixed at $2 00 0 
by the general statute (Code, § 586), while the subsequent law, making 
appropriations for the fiscal years 1879 and 1880, appropriated ‘for 
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compensation of the marshal and librarian, $1,500 in each year, in all 
$3,000;” which appropriatious were continued in force until lst January, 
1881, while the fiscal year ends on the 30th September in each year; and 
it was further declared that these appropriations ‘‘shall not be construed 
to be in addition to appropriations for the same purposes” made by any 
other laws; held, per tot cur., that the marshal aud librarian was not, 
during the years 1879 and 1880, entitled to draw more than $1,500 as 
his annual salary: Batcxevy. C. J., holding that the appropriation law 
repesled the general statute; Mannina, J., that it suspended the opera- 
tion of the general statute, leaving the residue of the fixed salary to be 
provided for by a future appropriation. — 1b. 282. 


SHERIFFS. 


1. Renewal of bond ; conclusiveness of proceedings, and how revised.—When a 
county board of revenue, which is made a court of record, is author- 
ized to examine the bonds of county officers, to require a new bond 
from an officer whose old bond is found insufficient, and to report a va- 
cancy in the office on-his failure to give a new bond as required ; the 
action of the board, declaring the sheriff's bond insufficient, and requir- 
ing a new bond, is final and conclusive, no appeal from its decision be- 
ing given by the statute, and can not be revised or reversed by the Cir- 
cuit Court; yet, if the record of the proceedings of the board fails to 
show a compliance with the legal requirements, they may be removed by 
certiorari into the Circuit Court, and there quashed.— Er purte Boothe, 312. 

2. Return as to service of process; conclusiveness of.—A return of the ser- 
vice of process, indorsed on it by the sheriff, or coroner acting in his 
stead, being the performance of an act in the discharge of his official 
duty, is presumed to have been made under oath, and, until set aside 
by the court, or disproved in a proper case, imports absolute verity, like 
any other part of the record.—Dunklin v. Wilson, 162. 


STATUTES. 


1. Repealing statutes by implication.—The repeal of statutes by implication is 
not favored : it is only when there is an irreconcilable conflict between 
two statutes, and when u reasonable field of operation can not be found 
for the later, that it is allowed to repeal the former by implication. 
Parker v. Hubburd, 203. 

2. Sume.—The repeal of statutes by implication is not favored, and is never 
allowed when a reasonable field of operation can, by any just and fair 
construction, be found for each statute; but, when there is a manifest 
repugnancy between the two statutes, or when the later shows a clear 
legislative intentior that it shall be the only rule governing in reference 
to the particular matter, it necessarily repeals the former statute. (Per 
Bricket, C. J.)\—Riggs v. Brewer, 282. 

3. Statutes fixing salaries, and making appropriations—When the salary of a 
public officer is fixed by law, it requires no special appropriation to give 
it effect : and a subsequent statute, merely appropriating a less sum to 
pay his salary, would not operate a repeal of the general statute by im- 
plication, unless such legislative intention clearly appeared.—/b. 282. 

4. General statutes ; when binding on State.—General statutes will not be so 
construed as to impose liabilities on the State, or to divest or diminish 
its rights and prerogatives, unless such intention is clearly and distinct- 
ly expresse1, or is matter of necessary implication.—Lolt v. Brewer, 287. 

5. Retroactive statutes.—The act approved April 8, 1873, giving a remedy 
against a trust estate for labor or services rendered for it at the instance 
of the trustee (Code, § 3747), bas no retroactive operation; it is not 
withiu the power of the legislature to create a legal liability out of a 
past transaction, for which no liability or remedy existed at the time of 
its occurrence. —Steele v. Steele’s Adm’r, 438. 

6. Statutes omitted from Code.—The special statute approved March 20th, 1875, 
which authorized the registration of deeds within twelve months after 
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its passage, is omitted from the Code of 1876; but this omission, if op- 
erating its repeal, would not destroy the force and effect of a deed duly 
registered while it was in existence; and in a suit which was pending 
when the Code became operative, such deed would be admissible evi- 
dence under the statutory exception (§ 10), which continues in force 
laws then existing as to all rights and remedies then subsisting, and 
which materially modifies the general principle as to the retroactive op- 
eration of repealing statutes.—JJart v. Ross & Garner, 96. 

7. Mistake in title of impeachment statute.—The title of the impeachment 
statute of January 23, 1879, as printed in the Session Acts, pp. 155-59, 
limits the provisions of the statute to the officers named in the 3d sec- 
tion of the 7th article of the constitution, while the body of the statute 
also applies to the officers named in the 2d section; bul a reference to 
the enrolled bill, on file in the office of the secretary of state, shows 
that there is a mistake in the title as printed, and that both classes of 
officers are mentioned in the title of the law.—State v. Seawell, 225. 

8. Statutes relieving from disabilities of coverture and infancy ; how regarded, 
in contest with creditors.— Private statutes, relieving a debtor’s son of the 
disabilities of infancy, and making his wife a free-dealer, when set up 
in a contest with his creditors, who seek to set aside, as fraudulent, sev- 
eral conveyances executed between him and the members of his family, 
will be presumed to have been enacted at his instance, or with his con- 
sent, no special reasou being shown for their passage.— Pickett v. Pipe 
kin, 520. 


SUBROGATION. See Cuancery, 50. 
SUMMARY PROCEEDINGS. See Orricers, 1. 


SURETIES. 


1. Of administrator; release, defenses, and liabilities of. — Baines v. Barnes, 
375. See Execurors aND ADMINISTRATORS, 27-29. 
. Same; summary execution against.— Hudson v. Modaveell, 481. See Exe- 
CUTORS AND ADMINISTRATORS, 26. 
3. Of guardian; conclusiveness of settlement.—Jluiley v. Boyd’s Adminis- 
trator, 399. See GuarDIAN AND Warp. 


2 


TAXATION, AND TAXES, 


1. Zax lacs construed, as to double tavation.—In view of the legislative policy 
disclosed by the statutes of this State, not to subject the same property 
tc double taxation, the courts will not so construe a statute as to impose 
a double tax, unless such constraction is required by the express words 
of the statute, or by necessary implication ; but, where a mass of prop- 
erty, subject to taxation, is covered by a general clause in the statute, 
while it falls partly within and partly without the terms of a special 
clause, effect will be given to each clause, by holding the general clause 
applicable only to that portion which does not fal! within the special 
clause; thus avoiding a double tax as to any part of the property, and 
yet not allowing any to entirely escape taxation.— Board of Revenue v. 
Gas Light Company, 269. 

2. Tax on incomes. salaries, etc.—For the general purposes of assessment, the 
tax year begins on the first day of January in each year, and the owner 
of property, real or personal, must return for assessment what be owns 
on that day; but the tax on salaries, income, gains, etc., is required to 
be given in, assessed and paid, the year after they accrue; thus appa- 
rently, though not actually, paying double taxes on the same property in 
one and the same year.—/b, 269. 

3. Dividends in private corporation; against whom assessed.—Dividends on the 
stock of a private corporation, or joint stock company regularly incor- 
porated, when earned, declared, and paid out to stockholders, during 
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the current year, become the income and gains of the respective stock- 
holders to whom they are so paid, and are liable to assessment against 
them the next year; and being thus liable, they should not be assessed 
also against the corpuration: divideuds declared, or earned, but not 
divided, are, by the express words of the statute (Code, §369, subdi- 
vision 6), to be assessed against the corporation. —J/b. 26¥. 


. Same.—Under the revenue law of March 19, 1875, gas-companies and 


other corporations named are required to return for assessment, each 
year, their gains and incomes during the preceding year; that is, gross 
receipts during the year, after deducting the expenses of carrying on 
the business.—Jb. 269. 


. Power of taxation by county.—As between the State and the several coun- 


ties, the hmited power of taxation, conferred on the latter for local pur- 
poses, may be at any time withdrawn, or modified at the legislative will, 
or the taxes intercepted while in process of collection, or withdrawn 
from the county treasury: as to these matters, the State is dealing with 
its own creature and agent, and not with a person having adverse rights. 
Lott v. Brewer, 287. 


. Sale of lands for unpaid taxes ; purchase by State ; liability for county taxes. 


When lands are sold for unpaid taxes, whether under the revenue law of 
1868, that of 1874, or that contained in the Code of 1874 (§§ 450-60), 
and the State becomes the purchaser at the sule, the sum bid must in- 
elude the county tax, with the interest thereou, and the peualties 
incurred ; but the State is not liable to the county for this part of the 
amount bid, nor is a tax-collector entitled, on settlement of his accounts 
with the auditor, toa credit for it, or to commissions on it.---Jb. 287. 


. License tax, as revenue law, or police regulation.—A revenue law, imposing 


a license-tax on an occupation or business in an incorporated city or 
town, for the benefit of the county, or other larger territorial district in 
which it is situated, is violative of that equality of taxation which is a 
fundamental, constitutional principle; but, as a police regulation, the 
price of such license may be graduated by the populousness of the com- 
munity in which the privilege is to be exercised, and the profitableness 
of the business.— Er parte Marshall, 266 


. Retailing spirituous liquors in Mobile; license for benefit of public schools. 


The provision contained in the 4th section of the act approved January 
16, 1854, entitled ‘‘An act to regulate the system of public schools in 
the coanty of Mobile” (Sess. Acts 1553-4, pp. 190-94), which author- 
izes and requires the probate judge of the county to collect ‘for the 
use of the Mobile school commissioners,” among other license taxes, 
‘**to authorize the retailing of spirituous liquors in the city of Mobile, 
fifty dollars,”—-is a police regulation, and not a revenue law; although 
the subsequent act of February 14, 1854, amending said law (Jb. 235), 
declares that ‘the purpose of said act, in affixing rates of license, was 
not to authorize any of the employments,” etc., ‘but to impose an 
additional tax thereon.” (Stone, J., dissenting. )—Jb. 266. 
Constitutional limitation on municipal taxalion.—The constitutional provision 
which liwits municipal taxation on property to ‘‘one-half of one per 
cent. of the value of such property as assessed for State taxation during 
the preceding year” (Art. 11. § 7), has no reference to specific taxes 
which — be imposed on privileges. — Ee parte City Council of Montgom- 
ery, 463. 


10. License-tax on occupations; power of municipal corporation to impose. —That 


the General Assembly, not being restrained by any constitutional pro- 
vision, may delegate to a municipal corporation the power to license or 
tax occupations, trades, employments, and professions, is not now an 
open question in this State ; and this power it has delegated to the city 
of Montgomery, whose charter expressly authorizes the mayor and alder- 
men to pass laws for the assessment, levy and collection of taxes, inter 
alia, ‘‘on lawyers, doctors,” ete.—Ib. 463. 


11. Same; how enforced.—The power to tax occupations, privileges, etc., in- 


cludes the power to license them, and to compel the payment of the 
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license-tax as a condition precedent to entering upon such occupation, 
or exercising such privilege; and a municipal ordinance which inflicts 
the punishment of hard labor for the city, within the limits fixed by 
the charter, on a citizen who refuses to pay the prescribed tax, and yet 
engages in an occupation for which a license is required, is not objec- 
tionable.—/b. 463. 

12. Municipal tax on lawyers.—A municipal corporation may, when the power 
is expressly granted by its charter, impose a tax on lawyers, as the 
price of a license to practice their profession within the city, although 
no tax is imposed on the profession by the State; and this poweg has 
been expressly conferred ou the city of Montgomery.—Ib 463. 

13. Same, in Montgomery, Mobile, and Selma; suspension of general law, for 
benefit of corporation —The general statute which forbids cities, towns 
and counties to impose a tax on any business or occupation which is 
not taxed by the State (Code, § 499), expressly excepts the cities of 
Montgomery, Mobile and Selma from its operation ; and this exception 
is not violative of the constitutional provision (Art. 4, § 25) which pro- 
hibits the suspension of any general law by the legislature, ‘for the 
benefit of any individual, corporation, or association. —Jb. 463. 


TAX-COLLECTOR. 


1. Term of office, as affected by act approved December 17, 1873.— Under the 
provisions of the act approved December 17, 1873, entitled ‘An act 
relating to the term of office of the several tax-collectors” (Sess. Acts 
1873-4, p. 36), the term of office of the several collectors then in office 
wav extended until the second Monday in April, 1875, with a proviso 
requiring the execution of a new bond ; and the collectors who were 
elected at the general election in November, 1874, could not enter on 
the active discharge of their duties until that day.—Beebe v. Robin- 
son, 171. 

2. Accounts of tax-collector, as stated by auditor.—When the accounts of a tax- 
collector have been audited and stated by the State auditor, the settle- 
ment is placed on the footing of an account stated, and is prima fucie 
correct, and the auditor can not change its character by corrections sub- 
sequently made on the books of his office; but it is only prima facie 
correct, and neither party is precluded by it from proving errors and 
mistakes in the account as stated. — State v. Brewer, 287. 

3. Tux-collector’s fees, as against State, for levying on and selling lands.—The 
State is never linble for costs or fees, unless expressly given against it 
by law; and since the statute expressly declures that the State ‘ will 
pay no costs of any tax sale except the cost of advertising ” (Code, § 450), 
the tax-collector is not entitled, on settlement of his accounts with 
the auditor, to fees for levying on and selling the lands bought in by 
the State.—Jb. 287. 


TROVER. 
1. Judgment by default.—In an action of trover, it is error to render final 
judgment by default without the intervention of a jury.—Abraham v. 
Alford, 281. 


TRUSTS, AND TRUSTEES. 


1. Trust construed, as evidenced by receipt of trustee; admissibility of parol 
evidence to vary.—A writing, signed by T. M. P., in these words: ‘ Re- 
ceived of S. P., senior, $800 in gold, valued at $1,000 in currency, in 
trust for S. P., minor my brother 8. P.’s only living child, to be kept 
and used for his benefit, to the best of my ability, until he becomes of 
age, or marries,”—evidences a trust created by the donor, and accepted 
by the maker as trustee, by which the sum of money specified, with its 
gains and accretions under the management of the trustee, is vested 
absolutely in the beneficiary; and on his death before attaining his ma- 
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10. 


jority, never having married, a contest arising between the sole distri- 
butee of his estate and the personal representative of the deceased 
donor, parol evidence can not be received to show that the donor 
intended, in that contingency, that the property should revert to him, 
or to his estate.— Boykin rv. Pace’s Executor, 68. 

Conveyance to trustee, and continuance of his estate. —When lands are con- 
veyed to a person, in trust for his mother and her children, then living 
and after-born, whether it creates a naked or an active trust under tha 
statute (Code, §§ 2185-86), his estate terminates on the death of his 
mother, and the entire estate, legal and equitable, is then united in the 
children.— Mec Brayer v. Cariker, 50. 

Conveyance by trustee.—At law, a trustee, clothed with the legal title, may, 
unless restrained by the terms of the trust, alien or incumber the estate, 
and the cestui que trust, if injured, must resort to equity for relief; but 
this rule has no application to a sale and conveyance made by the trus- 
tee after his estate has expired, and when the legal and equitable estates 
have become united 1n the beneficiaries.— Jb. 50. 


. Same.—If the trustee, in such case, is himself one of the cestuis que trust, 


his conveyance passes to his grantee his own individual interest, though 
inoperative to pass the interests of the other beneficiaries.—Jb. 50. 


. Contracts of trustee; liability of estate for.—An executor, or other trustee, 


can not create any charge against the estate in his hands, enforceable at 
the suit of the creditor, or person with whom he contracts, without ex- 
press power and authority to do so: his contracts create only a personal 
liability, though his creditor may, after suing him to insolvency, have 
a remedy to reach and subject any indebtedness to him on the part of 
the estate. —Steele v. Steele’s Adm’r, 438. 

Same, under act of April 8, 1873.—The act approved April 8, 1873, giving 
a remedy against a trust estate for labor or services rendered for it at 
the instance of the trustee ((Code, § 3747), bas no retroactive operation: 
it is not within the power of the legislature to create a legal liability 
out of a past transaction, for which no liability or remedy existed at 
the time of its occurrence.—Jb, 438. 


. Testamentary power to sell lands fer the payment of debts ; when held to create 


trust.—In this State, lands being charged by statute with the payment 
of debts, a mere power to sell lands for the payment of debts, con- 
ferred by the will on the personal representative, does not create a 
trust or charge on the lands in favor of creditors, nor take the debts 
out of the statute of limitations: to have that effect, the will must 
show clearly an intention to create such a trust ; and when it is created, 
the debts are taken out of the operation of .the statute of limitations. 
Ib, 438. 

Trust in lands; wher. declared on parol evidence.—When a bill in equity 
seeks to establish and enforce a trust in lands, conveyed by deed abso- 
late and unconditional on its face, the evidence must be full, clear, and 
satisfactory; if the trust was declared in writing, but the writing is not 
produced, and no excuse for its non-production is given, the trust can 
not be established upon parol evidence which is vague and uncertain. 
MeVey v. Parker, 493. 


. Resulting trust ; when arises from application of trust funds in payment of 


purchase-money.—The principle is well settled, that if a trustee uses the 
trust funds in his hands in making a purchase of lands, taking a con- 
veyance of the legal title in his own name, a trust results by operation 
of law, in favor of the cestui que trust, to the extent of the funds thus 
used; but the trust only results from the origiual transaction, and the 
application of the trust funds to the payment of the purchase-money 
must be coeval with the conveyance: a subsequent use of the trust funds, 
in payment of the trustee’s notes for the purchase-money, is not suffi- 
cient to create such a trust.—Coles v. Allen, Preer & Iliges, 98. 

Sume ; between guardian and ward.—When & person borrows money 
from an infant's guardian, to be used in paying his notes for lands 
which he has purchased, with the understanding and agreement between 
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them that, on the guardian’s resignation in a short time, the borrower 
would take out letters of guardianship, and receive his own notes from 
the former guardian as money ; and this agreement is carried into effect, 
and the money is so used ; the transaction does not create an equity in 
the ward to charge the lands with the payment of the money so bor- 
rowed and used.—-Ib, 98. 

11. Unauthorized sale of lands by trustee; remedies of cestui que trust.—When a 
trustee makes an unauthorized sale of lands belonging to bis cestui que 
trust, the latter may, at his election, either repudiate the sale, and recover 
the lands, or ratify the sale, and claim the purchase-money ; and if he 
elects to ratify it, his ratification relates back to the date of the sale, 
and clothes him with all the rights of the original vendor, including the 
right to enforce the vendor's lien for the unpaid purchase-money.— Shor- 
ter v: Frazer, TA. 

USURY. 

1. When available, ag defense to note.-—To cut off the defense of usury against 
& non-commercial promissory note, in the hands of a person who was 
not a party to the original transaction, there must be more than a trans- 
fer to him in good faith, and without notice of the usury : there must 
be a renewal of the debt, by giving a new security payable to him. 
McCullough v. Mitchell, 250. 

2. In mortgage debt; how available as defense.—Usury in a debt, secured by 
mortgage, does not affect the validity of the mortgage, and is not avail- 
able, at law, in defense of an action founded on the mortgage.— Kelly v. 
Mobile B. & L. Association, 501. 

3. What contracts are usurious.—Any contract, by which a party secures to 
himself more than lawful interest for a loan of money, or for the for- 
bearance of a debt, is within the statute against usury (Code, § 2092); 
and in determining whether it is tainted with usury, the courts will look 
to the substance and effect, rather than to the torm of the contract. 
Uhifelder v. Carter's Adm’r, 527. 

4. Same.—A commission-merchant accepting bills, or advancing money, for. 
a customer, may lawfully contract for the usual and reasonable com- 
missions in the course of that business, when the charge is intended as 
compensation for the risk, trouble, or expense incurred ; but such trans- 
action must be closely watched, and the test of its validity is the intent 
with which the charge is made—whether it was intended to compensate 
for the risk, trouble, and expense incurred, or to give the ereditor addi- 
tional profit for the use of his money —Jb. 527. 

5. Same.—There is another class of cases, in which persons engaged in busi- 
ness requiring the employment of their individual services and money, 
and advancing money to a customer, ate allowed to stipulate that the 
borrower shall do some act by which their business shall be increased 
or promoted, or pay them such commissions as they would have earned 
it he had performed it.—Jb. 527. 

6. Same.—The mortgage in this case, on the facts proved, does not come 
within either of these classes of cases, but is a mere cover or device for 
usury ; purporting to have been given to secure the payment of advances 
to enable the mortgagor to make a crop, and binding him to deliver forty 
bales of cotton (and fifty-four the second year, on its renewal), for stor- 
age and sale by the mortgagee, or to pay, as liquidated damages, one 
month’s storage and a commission of two and a half per-cent. on the 
value of the quantity not delivered ; while the proof showed that the 
mortgagee was a retail-merchant in town, not engaged in the storage of 
cotton, and knew that the mortgagor, a freedman, was a man of limited 
means, who did not raise more than half the stipulated number of bales, 
and did not have the pecuniary ability to supply the deficiency by pur- 
chase.—1b. 527. 

7. Equitable relief against.—When a mortgagor comes into equity for relief, 
on the ground of usury, he is required to pay the principal and legal 
interest, and is relieved only from the usury, in the absence of some 
peculiar fact or circumstance,—Z/ b. 527. 





752 


USURY—Continvep. 


8. 





INDEX. 


Wheat contracts are usurious ; equitable relief aqainst.— Held, on the authori- 
ty of Miller v, Bates (35 Ala. 580), and Barr v. Collier (54 Ala, *39), that a 
contract for the purchase of cotton on a credit, at a higher price than 
the market value, to be re-sold for cash by the purchaser, in order to 
raise money-to meet his present necessities, for which he had asked a 
loan, was a mere cover or device to evade the statute against usury, 
against which a court of equity would grant relief ; but, on the state- 
ment of the account, under a bill filed by the purchaser or borrower, 
he should be charged with the casb value of the cotton when he received 
it, and interest thereon, and not merely the price at which he afterwards 
sold it.—Collier v. Barr, 543. 


VENDOR AND PURCHASER. 


1, 


Representations of quality, as constituting warranty or fraud.—A represen- 
tation by the seller, as to the quality of an article sold by him, when 
merely the expression of an opinion, does not constitute a» defense 
to an action for the price, unless he knew it to be untrue, or stated it 
as a fact when he had no knowledge or well-founded belief that it was 
true ; and this rule equally applies to representations of an agent in 
negotiating «a sale.— Wilcox, Gibbs & Co. v. Henderson, 535. 


. Same ; declarations of agent.—The sale to defendant having been made by 


plaintiffs’ agent, it is competent for the defendant to prove that said 

agent, in making the sale, **told defendant that he had authority from 

plaintiffs to warrant theirs to be good guano ;” but such statement does 

not, as matter of law, amount to a warranty ; and, even if believed, 

Ay not necessarily constitute a defense to an action on the note. 
b. 535. 

Same.—As evideuce tending to show the quality of the article sold, the 
defendant may adduce the testimony of other planters who bought 
from plaintiffs’ said agent during the same year, as to its worthlessness; 
and plaintiffs may, in like manner, prove its worth and good quality, 
by the testimony of other purchasers.— Jb. 535. 

Sale of fertilizers without compliance with inspection laws; suiliciency of 
plea.—Renfro & Andrews v. Loyd, 94. 

Contract construed as bailment, and not conditional sale; purchase from bailee. 
When a landlord purchases a mule, and delivers it to his tenant, to be 
used in the cultivation of the crops on the rented lands; promising to 
sell the mule to the tenant when the latter may be able to buy it, but 
specifying no time or price ; the transaction is not a conditional sale, 
but isa mere bailment, with a privilege to the tenant of purchasing, 
which he may or may not exercise at his option ; and a purchaser from 
the tenant, without notice of the bailment, acquires no title.— McCall v. 
Powell, 254. 


. Contract for sale of lands ; dependent and independent covenants or stipula- 


tions, and actions thereon.— When a contract for the sale and purchase of 
lands, as reduced to writing and signed by the parties, contains mutual 
dependent covenants as to the payment of the purchase-money and the 
conveyance of title, neither party can maintain any action upon it, eith- 
er at law or in equity, against the other, without averring and proving 
performance on his part, or a readiness and willingness to perform, and, 
according to some authorities, notice to the other party of such readi- 
ness and willingness. But, where the contract stipulates that the pur- 
chase-money is to be pnid on or before a specified day, and that a con- 
veyance is to be executed at a subsequent time ; as, when the vendor is 
to make a conveyance so soon as he obtains title from his vendor, by the 
terms of the cortract between them, which is at atime subsequent to 
the day specified for the payment of the purchase-money by bis sub- 
purchaser; in such case, the covenants are independent, and an action 
may be maintained for the purchase-money, after the day specified for 
its payment, without making or offering to make a deed.— Broughton v. 
Mitchell, 210. 


7. Purchaser's rights and remedies, when sued for purchase-money.—When a 
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11. 


13. 


14. 


15. 


16. 


bill is filed against the purchaser, who is in possession under the con- 
tract, to subject the lands to the payment of the purchase-money, 2 cross- 
bill is the proper remedy to obtain a conveyance of the legal title ; and 
when the legal title resides in the complainauts, though no cross-bill is 
filed, satisfaction ot the decree for the purchase-money would probably 
estop them from asserting the legal title against him. —Jb. 210. 
Verbal agreement for sale of lands ; right of purchaser to recoter back money 
paid. —-The weight of authority, English and American, confines the 
right of a purchaser of lands, under a verbal agreement, to recover 
back the money which he has paid, to cases in which the vendor is un- 
able or refuses to complete the contract ; but the decisions of this court, 
from an early day, do not so limit the right, when the purchaser has 
not been let into possession. — Flinn v. Barber, 193. 


. Same. —These decisions were made under the former statute of frauds 


(Clay’s Digest, 254, § i), which did not declare such verbal agreements 
void, but only prohibited an action on them ; while the present statute 
(Code, § 2121) dectares them absolutely void, and therefore incapable 
of conferring any right ; and being void, the purchaser may, of course, 
recover back the money which he has paid, while the contract remains 
executory.—Jb. 193. ° 

When purchaser may recover money paid, on account of defective title.—In 
the absence of a stipulation to the contrary, the parties to a contract 
for the sale of lund are presumed to contract with reference to an inde- 
feasible estate in fee simple ; and if the vendor in fact had no title, the 
purchaser may, so long as the contract is executory, whether it was ver- 
bal or written, repudiate it altogether, and recover back the money paid 
under it.—J b. 193. 

Relevancy of evidence, in such auction by purchaser.—When a purchaser sues 
to recover back money paid under a void contract for the sale of lands, 
whether he has repaid the money, which he borrowed from a third per- 
son for the purpose of making the payment, and whether he was able to 
make the subsequent payments as they became due, are irrelevant and 
immaterial questions, — Jb. 193. 


. Purchase at sale by agent.—If the purchaser of lands, at a sale made by 


an agent, bought for his own benefit, and paid the purchase-mouey in 
good faith, without any notice of the rights of the principal, he would 
be entitled to protection ; and if he paid a part of the purcbase-money 
before he acquired notice, he would be protected pro tanto. But the onus 
of proving the facts, necessary to make out this defense, rests on him ; 
and if it is shown that he had knowledge of the fact of agency, and 
that, instead of paying the purchase-money according to the terms of 
sale, he settled for a part of it by allowing the agent credit on an in- 
dividual debt, —his defense is not made out.— Whelan v. McCreary, 319. 

Purchase at sale under fraudulent chancery decree.—When a decree in 
chancery has been obtained by fraud on the part of the complainant, 
and lands have been sold under it, the defendants may obtain equitable 
relief on account of the fraud, as against the complainant, or against 
any one claiming under him with knowledge of the fraud ; but a pur- 
chaser at the sale, without notice, actual or constructive, of the fraud, 
will be protected.—Dunklin v. Wilson, 162. 

Purchase pendente lite.—A purchaser from the mortgagor, pending a suit 
to foreclose, buys at his own peril, and is bound by the proceedings, 
whether he is made a party or not; and he can not claim to have the 
proceedings suspended until he is brought in as a party.—Malone & 
Foote v.. Marriott, 486. 

Who is purchaser pendente lite.—When lands are sold under a power in a 
mortgage, pending a suit against the mortgagor to enforce a charge on 
them in favor of a third person, and the mortgagee himself becomes the 
purchaser, bis title is derived from the mortgage, and the doctrine of 
lis pendens does not apply to him, if his mortgage was executed before 
the commencement of the suit.— Coles v. Allen, Preer & Illges, 98. 

When mortgagee is purchaser for value.—When a mortgage is taken as se- 
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curity for a loan or advance contemporaneously made, the mortgagee is 
entitled to protection, as a purchaser for valae, against outstanding 
equities of which he had no notice.— Whelan v. McCreary, 319. 

17. When purchaser is chargeable with notice.—A purebaser of laud, which is 
at the time in the possession of a third person, is put on inquiry as to 
the nature of that possession, and the character of the title or interest 
claimed, and is chargeable with constructive notice of the facts which 
inquiry would have developed; and a purchaser at a public sale, at which 
notice is given ot an adverse claim, is chargeable with actual notice of 
such asserted claim. — Hendricks v. Kelly,388. 

18. Vendor's remedies; election between suits at law and in equity.—When the 
purchase-money of land remains unpaid after maturity, the vendor may, 
ut one and the same time, maintain an action at law to recover it, anda 
bill in equity to enforce his lien on the land: the rule of practice in 
reference to an election between an action at law and a suit in equity, 
when both relate to the same demand (Cede, p. 178, Rule No. 113), does 
not apply to such suits.—-Chapman v. Lee, 483. 

19. Vendor's lien; statutory bar, and slulexess.—A vendor's lien for the unpaid 
purchase-money of land is not lost or destroyed, because an action at 
law on the debt is barred by the statute of limitations; nor does it be- 

* come a stale demund, within the principle applicable in equity, until 
the lapse of twenty years from the maturity of the debt. — Jb. 483. 

20. Same; same.—It is a settled doctrine of this court. that the vendor's lien 
may be enforced in equity, afteran action at law for the unpaid purchase- 
money bas become barred by the statute of limitations, and that it 
does not become a stale demand, as that term is used in courts of equity, 
until the expiration of twenty years. (Mannina, J., dissenting, where 
the vendor has executed a conveyance, and has pot taken a mortgage, 
nor otherwise reserved a lien by contract.)— Shorter v. Frazer, 74. 

21. Same; arises when, and against whom enforced.—In the absence of an 
agreement to the contrary, expressed or inferred, the vendor of lands 
has a lien on them for the unpaid purchase-money, although he has 
executed a deed reciting the payment of the purchase-money ; which 
lien arises by operation of law, unless excluded by the agreement or 
conduct of the parties, and adheres to the lands until they pass to a 
bona fide purchaser tor valuable consideration without notice.— Jb. 74. 

22. Same; against whom asserted. —The vendor of lands, retaining the legal title 
in himself, has a hen on them for the unpaid purchase-monéy, which 
he may assert against any oue claiming «under the purchaser ; and 
where he has conveyed the legal title to the purchaser, the purchase- 
money remaining uvpaid, he may assert his equitable lien against a 
sub-purchaser who bought with notice of it.— Burgess v. Greene, 509. 

23. Same; how waived or lost, as against sub-purchaser.—Where the sub- 
purchaser, ascertaining that there was an outstanding vendor's lien on 
the land, refused to complete payment of the stipulated price on 
account of it; and thereupon the vendor agreed that, on payment of a 
specified sum to himself, and of another sum to the original pur- 
chaser, the sub-purchaser might take and hold the land, discharged 
from all claim of lien; and the money was paid pursuant to this 
agreement, and deeds executed by the vendor to the original purchaser, 
and by the latter to the sub-purehaser; held, that the vendor was 
estopped from asserting, as against the sub-purchaser, any lien on the 
land. on account ot a balance still remaining due on the original sale. 
1b. 509. 

24. Vendor's lien on lands sold under probate decree ; when extinguished.—When 
lands are sold by an administrator, under a decree of the Probate Court, 
and the sale is reported to the court, and confirmed, and a conveyance 
executed under its decree to the purchaser; the vendor's lien on the 
land is extinguished, and can not be afterwards revived in favor of the 
heirs, by any subsequent transaction between the parties, while the 
decree remains of force.—Sims v. Sampey, 230. 

25. Same; transfer of partial interest in purchaser's note.—A note taken for the 
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purchase-money of land, scld by an administrator under a probate 
decree, is an entirety, and a decree in equity enforcing it as a charge 
on the land is an extinguishment of the vendor’s hen ; and although 
the administrator may have transferred a partial interest in the note to 
one of the distributees, the distribatee can not again assert a vendor’s 
lien against the land, whatever may be his rights aguinst the adminis- 
trator. — Jb, 200. 

26. Same; transfer and renewal of note. —When lands are sold for division 
among the heirs, under a decree of the Probate Court, a vendor's lien is 
reserved by force of the statute (Code, § 2468), until the purchase- 
money is paid in full; and if the admivistrator makes final settlement 
before the entire purchase-money is paid, and, being himself one of the 
heirs, accepts the purchaser’s unpaid note as a part of- his distributive 
share, the lien passes to him as an incident of the debt; and though he 
then reports the purchase-money as paid, and executes a conveyance to 
the purchaser under the order of the court, the lien is not thereby lost 
or destroyed; nor is it waived or lost by the subsequent renewal of the 
note. -—Stubler v. Spencer, 496. 

27. Same; right of widow of deceased purchaser to possession and dower.—When 
a vendor of lands has executed a conveyance to the purchaser, and put 
him in possessi*n, although he has a right to subject them, in equity, 
to the payment of the purchase-money, he has no estate in the lands ; 
and until bis lien is enforced by the decree of a court of equity, the 
widow of the deceased purchaser is entitled to dower in the lands, and 
to retain the possession, taking the rents and profits in her own right. 
Flinn v. Barber, 193. 

28. Same; when purchaser is chargeable with notice.—A purchaser of lands is 
chargeable with constructive notice of every fact which appears on the 
face or his deed, or of any other deed which forms a necessary link in 
his chain of title; and when it thus appears that his vendor purchased 
from a guardian, who had no authority to sell, he is chargeable with 
notice of the outstanding legal title in the ward, and can not claim pro- 
tection against the lien for the purchase-money, if the ward elects to 
ratify the sale. — Shorter v. Frazer, 74. 

29. Purchase of crops with notice of landiord’s lien.—A person who, having 
notice of the landlord's lien, purchases the crops from his tenant, and 
removes and converts them to his own use, whereby the lien and statu- 
tory remedy of the landlord are lost, is liable to him in a special action 
on the case; and this liability is a sufficient consideration to support a 
promise by him to pay the landlord the rent due from the tenant. — Boggs 
v. Price, 514. 

30. Same; when purchaser is chargeable with notice.-—Notice of facts which 
are sufficient to put the purchaser on inquiry, is equivalent to actual 
4 of the facts which he would have discovered by proper inquiry. 

b. 514. 


WILLS. 


J, Will construed as giving estate to widow for life, charged with support and 
education of minor children. --Under a bequest in these words: ‘It is 
wy will that my beloved wife may retain all of mfy property, both real 
and personal,” after payment of debts, ‘‘during her natural life or 
widowhood, for her support and comfortable maintenance, and for the 
support, maintenance, and education of my minor children ; provided, 
however, that she be anthorized, and it is my desire that she should, at 
the majority or marriage of each one of my unmarried children, give 
off or apportion to such child or children respectively, as they attain 
majority or warry, an amount equal to that I have already given off to 
those who are married, or as nearly this amount as she may be able to, 
without injury to herself and the remaining minor children, these 
allowances to be at her discretior ;” held, that the widow took an estate 
for life or widowhood in the property, charged with the support and 
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education of the minor children during their minority, or until their 
marriage, subject to abatement in value by portions given off. at her 
discretion, to those who attained their majority or warried. - He parte 
Dickson, 188. 

2. Will construed as conferring personal trusts on eweculrix, and not executorial 
duties.—Where the testator appointed bis widow and eldest son as his 
execrtors, and, after directing the payment of his debts by them, be- 
queatbed to the widow an estate during life or widowhood, 1n all his 
property, charged with the support and education of the minor children 
until they became of full age or married; desiring her to give off to 
each one of the children, as they became of age or murried, such por- 
tion, at her discretion, as be had already given to each of the older 
children; and further declaring, ‘‘It is my purpose to allow my wife, 
ws one of my legal representatives, and during her widowhood, to exer- 
cise a reasonable discretion and power in the management of my estate, 
with reference to the sale of real or other property, and iu making in- 
vestments of surplus money, etc., by and with the advice and consent 
of the court ;” held, that these clauses conferred on the widow personal 
me and not executorial duties attached to the office of executrix. 

b. 188. 

8. Will construed as creating partial intestacy.—Where the testator devised 
certain lands to bis wife during life or widowhood, and directed them 
to be sold on ber death or marriage, on a credit of one, two, and three 
years, but mde no specific disposition of the proceeds of sale; and the 
residuary clause directed the “balance of my ({his] property, which is 
not given away in this will,” to be sold on a credit of one, two, three, 
four, five, or six years, and the proceeds of sale to be equally divided 
among his children ; held, that there was an intestacy as to the proceeds 
of sale of the lands devised to the widow. — Hemphill v. Moody, 468. 

4, Probate of will; as essential to tille of devisee.— At common law, probate 
of the will was not necessary to perfect the title of a devisee, or to ena- 
ble him to recover the land by attion ; but, where probate is required 
by statutory provisions, it is as indispensable, as matter of evidence, to 
the force and effect of a devise, as of a bequest of personal property. 
Goodman v. Winter, 410. 

5. Conelusiveness of probate; domiciliary and ancillary.—The sentence of 
probate in the proper tribunal of the testator’s domicile is, in the absence 
of statutory provisions, conclusive everywhere, as to the capacity of the 
testator, and the due execution and validity of the will bequeathing 
personal property ; and though ancillary probate may be necessary, to 
enable the will to operate in another jurisdiction, it will be granted as 
a matter of right, when the original probate is shown to have been 
granted by a conrt of competent jurisdiction, and it is properly authen- 
ticated.--Jb. 410. 

6. Probate under statutes of Alabama, prior to Code of 1852.--Under the stat- 
utes of Alabama which were of force prior to the adoption of the Code 
of 1852 (Clay’s Digest, 597-8), the Orphans’ Court bad exclusive juris- 
diction of the probate of wills, and probate was equally necessary, 
whether the will disposed cf real or personal property; and if not con- 
tested in chancery, within the time allowed by the statute, the probate 
was conclusive on all the world. Probate was also allowed of foreign 
wills, ‘*touching or concerning estates in this State,” whether probate 
had been granted in the testator’s domicile cr not; and if there granted, 
it might be contested here as the original might have been.— Jb. 410. 

7. What law governs testamentary dispositions and succession to intestates’ es- 
lates. Whether & person dies testate or intestate, the law of his domi- 


cile governs the disposition of his personal property. or the succession 
to it ; but, as to real estate, the title, descent, and disposition thereot, 
are governed entirely and exclusively by the laws of the country in 
which it is situated; hence, the probate of a foreign will, which does 
not conform to our statutory regulations, is inoperative to pass real 
estate in Alabama.—/b. 410. 
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8 Probate of foreign will; validity and conclusiveness of.—When a foreign 
will is admitted to probate here, it is not essential to its validity, when 
collaterally assailed, that it shall affirmatively show that the will 
“touched or concerned estates in this State :” the probate is a sentence 
in rem, and conclusive of that fact, unless impeached and set aside in a 
direct proceeding.—-Ib. 410. 

See, also, LeGacy anD DEVISE 


WITNESS. 


1. Cross-examination.—The cross-examination of witnesses is, to a great de- 
gree, necessarily within the control and discretion of the primary court; 
and the appellate court is loth to interfere with the exercise of that dis- 
cretion, when the purpose is to impeach the witness, or show his bias or 
motive, unless error is plainly shown.—Strauss v. Meertief, 299. 

2. Impeaching witness.--A witness can not be examined as to matters which 
are irrelevant, or collateral to the issue, in order to lay a predicate to 
contradict and impeach him.—Flinn v. Barber, 193. 

3, Competency of party and witness to testify as to declarations of deceased per- 
son.—In a chancery suit between two purchasers of land, one claiming 
under a purchase from the trustee in a deed of trust, and the other 
under a prior purchase from the grantor in the deed ; the trustee and 
the sole beneficiary under the deed both being dead, their declarations 
to the purchaser from the grantor, on the faith of which he claims to 
have made his purchase, are competent evidence for him, and may be 
proved by himself and the grautor: such evidence is not within the 
statutory exception ((Code, § 3058), as to statemeats by, and transac- 
tions with a deceased person, whose estate is interested in the result ot 
the suit.— Hendricks v. Kelly, 388. 


WORDS, MEANING OF. 


1. Children; meaning of word as used in policy of life-insurance, or other 
instrument; admissibility of parol evidence to show that grand-child 
was intended to be included.— Russell v. Russell, 500. 

2. Consolidation; when used to destribe union of several railroad corpora- 
tions.— Meyer v. Johnston & Mewart, 603. 





